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United States Circuit Court of Jlppeols

THE CITY OF HELENA, (A Municipal Corporation),

Appellant,

vs.

HELENA WATER WORKS, (A Corporation),

Appellee.

APPELLANT'S BRIEF.

STATEMENT OF THE CASE.

This is an appeal from an interlocutory injunction

issued on Feb. 11, 1909, by the U. S. Circuit Court of

Montana, enjoining the City of Helena from issuing

or selling $600,000 of its water bonds, and from making

any contract or incurring any indebtedness for a water

system or supply, and from collecting from the com-

plainant a tax of one mill, or any other amount, for the

payment of interest ui)on said bonds. (Tr. 256).
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It should he ol)served at the outset that all ques-

tions presented by the record otlier than tliat of juris-

dition, and the scoi>e of the interlocutory injunction

issuetl on Fchniary 11, 19(M), have ]H"ol)ahly been elim-

inated by the repeal on March 1, 1909, of the water

bond ordinance No. 742, (passed September 24, 1908),

which last mentioned ordinance was the one authorizing

the issuance of bonds referred to in the record.

On March 1, 1909, the city council adopted another

ordinance, No. 748, for tlie issuance of a like amount of

water bonds to obviate some of the objections urged to

the l)onds proposed to be issued under the first ordi-

nance passed September 24, 1908; and which said first

bonds are the subject of investigation in the record at

l)ar. The record does not, of course, disclose said re-

})ealing ordinance of March 1, 1909, nor tlic ))assage of

the new bond ordinance No. 748, but we deem it ]>roi)er

to suggest this to the court, .so that there may be no

misunderstanding or misconcejition as to our position,

and to the further end that the validity or invalidity of

said first bonds, (those de.s<?ribed in the record) may

not be merely a m^oot question.

Moreover, on May 1. 1909. the Supreme Court of

Montana decided the case of Carlson v. The City of

Helena, involvins the validity of the said bonds author-

ized l>y the ordinance pas.sed March 1. 1909, affirming a

judgment of the State District Court enjoining the is-

suance of said bonds. Xo o])inion has yet been handed
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down, but as soon as it will have been rendered we shall

file copies thereof.

"VYe have, therefore, deemed it proper to invite

Your Honors' attention to this feature and have pre-

pared a statement of only those facts regarded as es-

sential and material to the questions properly to be

considered on this appeal.

The purpose of this action is stated in the opening-

paragraph, supra.

In Montana, the constitutional limit of indebtedness

of cities for ordinary purposes is three per cent of the

last assessment theretofore for state and county pur-

poses. Such debt limit may, however, be extended by

submitting the question to the taxpayers affected there-

by for two purposes, namely : A water system and sup-

ph', or a sewer system.

On March 3, 1908, the city council passed ordinance

Xo. 717, authorizing a special election to be held April

25th, 1908, for the purpose of submitting to the tax-

payers affected thereby the question of whether the in-

debtedness of said city should be increased over and

above the three per cent limit by the issuance of water

bonds to the amount of $600,000, to be used for the

purpose of procuring a water supply for said city

from McClellan Creek and a water system, which water

supply and system the said city shall own and control,

and $70,000 of sewer bonds to be used for the jnirpose



of constructing an addition to the sewer system. (Tr.

:}U; also i)(i.)

Pursuant to said ordinance, the city clerk, com-

mencing Ai»ril 4, 1908, posted and published notices

of sudi election to and including April 25th, 1908, and

also pui)lislied notice of registration from April IGth to

April 2oth, and on said date laist mentioned the election

was held, (Tr. 5) and both questions carried (Tr. 5)

by lai'ge majorities, lo-wit, 417 in favor of said water

bonds and 111 against; and 403 in favor of the sewer

bonds and 119 against. (Tr. 190). Said result was

duly canvassed and declared carried by the council

(Tr. 190; Exhibit "1", tr. 201).

Accordingly, on September 24tli, 1908, ordinance

No. 742, entitled "an ordinance to provide for the issue

of $000,000 bonds of the City of Helena, Montana, for

tlie purpose of ijrocuring a water supply and construct-

ing a water system" for said city was passed and ap-

1. roved (Tr. 0; Exliibit "C", Tr. .%.)

At the same meeting Resolution No. 717 was passed

and approved, entitled "a Resolution amending Reso-

lution No. 835, entitled 'a resolution levying taxes for

nmnicipal and administrative purposed for the fi.scal

year 1908' " and wliicli ju'ox-ided among otiiei- things

foi- the levying;- of a special tax, viz: "For the i)ay-

ment of interest upon the water bonds one (1) mill."

This resolution is set forth in full in the body of the

original bill of complaint, Para. 20, (Tr. 8-10). At
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said meeting the council also adopted plans and speci-

fications, form of advertisement, form of contract for

the construction of a water system, (Tr. 6) and pur-

suant thereto the city clerk advertised for bids.

On October 30, 1908, the council awarded the con-

tract to the American Light & Water Co., the lowest

bidder for $529,940 (Tr. 65; Ex. E, Tr. Ill); said con-

tract (the form of whi^ch had been adopted prior to

publishing the advertisement) containing the following

condition

:

"It is hereby mutually understood and agreed

between the parties hereto that whereas the said

city must provide the funds for making all pay-

ments hereunder from 'the sale of bonds issued or

to be issued by said city, and whereas said bonds

have not yet been sold, said contractor shall not be

required to perform any of the conditions of the

agreement until said bonds shall have been sold

by said city, and that within five days after the

sale of said bonds by said city, the said city shall

cause written notice of such sale to be served upon

the contractor who shall forthwith keep and per-

forai all of the conditions and terms thereof. In

case said city shall fail to sell said bonds on or be-

fore July 1st, 1909, then this contract shall become

null and void." (Tr. 113).

On October 28, 1908, (Tr. 46), complainant filed its

bill of complaint, but not until November 11th, did it

apply for and obtain an order to show cause why a

preliminary injunction should not issue (Tr. 46), on
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which date an order was issued, setting November 14th,

1908, as the time for such hearing, wiien the matter

coming on to be heard such application was by the court

denied on November 16, 1908. (Tr. 57).

Thereafter at noon, November 16, 1908, the city of-

fered for sale at public auction its water bonds in said

amount of $600,000 (Tr. 71) and the American Light &

Water Company made what was afterwards held by the

court to be a conditional bid for said bonds; a copy of

said bid being contained in Exhibit D. (Tr. 109). the

condition being as follows:

"The legality of said bonds shall be approved

as being legally valid and binding obligations of

the City of Helena, State of Montana, by our coun-

sel Messrs. Dillon & Hubbard, of New York City,

and Charles A. Loomis of Kansas City, Missouri."

Thereafter the complainant filed its amended Iwll

of complaint (Tr. 57) attacking the validity of said

bond sale.

On December 17th, 1908, a stipulation was filed

that said American Light & Water Comjiany, an In-

diana corporation, might be made a party defendant

(Tr. 1:28) and an order was made accordingly. (Tr.

130.)

On the same day said company and the dffV filed

separate answers to said amended bill (Tr. 131, 160).

November 14ith, amendments were filed by com-

plainant to its bill, (Tr. 48), and amendments to its
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amended bill of complaint on December 17, (Tr. 117)

and January 4th, 1909, (Tr. 236).

Thereupon the city filed amendments to its answer,

and also answers to said amendments. (Tr. 239, 242,

245).

On January 6, the defendant city by plea objected

to the jurisdiction of the court upon the averments of

the bill as amended and amendments thereto, together

with the facts set forth in the answer, the latter being

taken as true, for the purpose of the hearing, (Tr. 238),

and said plea was on January 26th overruled. (Tr.

244).

The two principal questiions presented are: Juris-

diction of the Circuit Court ; and, if the court has juris-

diction, the injunction granted is too broad in its

scope, in view of the written decision of the court.

The material averments in reference to jurisdiction

as i^hown upon the face of the bill are the following:

In the original bill of complaint, in which the city

was the sole and only defendant, ithe following are the

particular averments with reference to jurisdiction:

"3. That the matter in dispute in tliis suit ex-

'ceeds in value the sum of $2,000 exclusive of in-

terest and costs." (Tr. 2.)

^h,
''4. That your orator is the owner and in pos-

session of real and personal property situate in the

City of Helena of the value of several hundred

thousand dollars upon w*liich taxes have been levied,

assessed and collected by said city." (Tr. 2).
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"2]. That the assessed value of the taxable prop-

erty of the said City of Helena for S'tate and county

taxes for the year 1907 was the sum of $10,799,050.-

00, and the asisessed value of said property as de-

termined by the assessment-roll for State and coun-

ty taxes for the year 1908 is the sum of $11,629,-

834.00." (Tr. 10; also paragraph 27, amended Bill,

Tr. 78).

"The passage of a resolution on September 24,

1908, levying a tax 'for the payment of interest upon

the water bonds one (1) mill.' " (Tr. 8-9).

The election proceedings authorizing the additional

indebtedness by the issuance of $600,000 of water bonds

(Tr. 45), the passage of the ordinance for the issuance

of said bonds, (Tr. 6), and

"23. That the said city claims the right and

authority to is.sue and sell said bond's to incur said

indebtedness to the amount of $600,000, by virtue

of the pretended election .held and the proceedings

had as aforesaid." (Tr. 10; also para. 30 amended

bill Tr. 69.).

The Amended Bill and amendments thereto con-

tains the following additional allegation in the attempt

to confer jnrisdiftion

:

"40yo. That if said bonds are issued and be-

come obligations of said city the taxes on the ])rop-

erty of your roator within said city to pay the in-

terest on said bonds and jn-ox'ide a sinking fund for

the re(lonii>tion thereof will exceed tiie sum of

$10,000." (Tr. 76).
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In the answer it is denied:

"'thiat the matter in dispute in this suit exceeds or

amounts to the sum of two thousand dollars ($2,-

000) exclusive of interest and costs." (Tr. 161.)

*'0r lany other sum in excess of $500.00 as

hereinafter in paragraph 34 of ithis answer as here-

by amended (which paragraph is in answer to para-

graph 401/2 'of said amended bill of complaint), al-

leged by this defendant, and this answering defend-

ant hereby makes the said amended allegation of

paragraph 34 of this answer a part hereof." (Tr.

242).

and it is admitted

:

"That complainant is the owner and in pos-

session of real and personal property as alleged in

paragraph 4 of the amended bill of complaint."

(Tr. 21).

Also the passage and adoption of the resolution

levying taxes as set forth in paragraph 26 of the

amended bill (Tr. 171, 172) ; and the assessed valuation

as alleged. (Tr. 172).

"25. For answer io paragraph 30, this de-

fendant admits that the said city did claim, has

claimed and still claims, the right and authority

to sell, issue and deliver (as hereinafter more fully

set fort) isaid bonds and to incur said indebtedness

to the amount of $600,000 bv virtue of said election

held and proceedings had as aforesaid, all as here-

inafter more fully set forth, and also to collect

from defendant and other taxpayers of the said
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City of Helena a tax of one mill on the assessed

value of their jiroperty for the year 1908, for the

purpose of paying interest on said bonds and to

levy and collect further taxes on their property in

future years to pay the interest on said bonds and

to provide for a sinking fund for their redemption,

but in that behalf avers that said levy and collec-

tion of taxes will only be in such amount as is ac-

tually necessary, in the future, if at all, to provide

for the interest and sinking fund, and that the

revenues to be derived from said waterworks and

'System, when consitructed and in operation must

and will be devoted solely to the payment of the

debt incurred therefor, and thait by reason thereof

'and thereby any levy and collection of taxes for the

pajnnent of said bonds could only be nominal to

the extent of making some levy or collection to meet

the requirement of the statute in such case made

and provided." (Tr. 172, 173).

"34. For answer to piiragraph 40Vo, denies

that if said bonds are issued or become obligations

of said city, the taxes on property of complainant

within said city to pay the interest on said bonds or

provide a sinking fund for the redemption thereof,

will exceed 'the sum of $10,000, and in rjiat behalf

alleges on information and belief that said taxes,

if any, will not equal the sum of $2,000." (Tr.

181.).

"That it appears in and by the allegations of

paragraph 26 of said amended bill of complaint

that the city council of the City of Helena, on Sep-

tember 24-th. 1908, passed and (adopted a resolution

levying taxes for the fiscal year of 1908, by which
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there was levied a tax for the payment of interest

upon water bonds of one mill, and that the said tax

'was levied for the purpose of securing, by collec-

tion of a tax for the amounts specified upon all of

the taxable property within said City of Helena,

the funds necessary to pay the interest on bonds

that the said city proposed to sell, issue and de-

liver for the construction of said water system.'

That the toital assessed valuation of all the prop-

erty of complainant within the City of Helena and

subject to the tax above alleged and referred to

for the year 1908, is the sum of $398,500.00, as

shown by the completed assessment-roll of said city

now on file in the office of the city treasurer of said

city for the year 1908. That it therefore appears

that the tax as levied upon the property of the com-

plainant situated and taxable within the City of

Helena for the fiscal year 1908 will ajmount to but

the sum of $398.50. That the amount of $398.50

is all that is involved in this action, and this an-

swering defendant, therefore, claims that the

amount involved in this suit is not sufficient to give

this Court jurisdiction to hear, consider or decide

any of the questions herein involved." (Tr. 242-

243).

SPECIFICATIONS OF ERROE

1. The Circuit Court did not have jurisdiction to

hear, try or determine any of the matters involved in

said suit, nor to grant the relief prayed for, nor any re-

lief whatever in said suit, because the matter in dis-
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pute in said suit did not exoeed in value the sum of two

thousand dollars, exclusive of interst and costs.

2. The court erred in overruling the defendant

city's plea to the jurisdiction.

3. The court erred in making the interlocutory

order granting an injunction in this case in tiiat it did

not have jurisdiction so to do.

4. The court erred in granting the order for the

application for an injuncttion and in enjoining the de-

fendant city "from making any contract oi- incurring

any indebtedness for a water system or supi)Iy."

5. Assuming that the court had jurisdiction, the

order granting the injunction and the writ of injunction

are too ])road and not warranted by the pleadings in en-

joining the city "from making any contract or incur-

ring any indebtedness for a water system or supply,"

and said injunction should be niodified accordingly, in

conformity with the written ojnnion of tlie Circuit

Court therein.

BRIEF AND ARGUMENT.

The only capacity in which the complainant can

claim relief is that of a taxpayer. Its status and

rights under its franchise and the owner of an existing

water .system in the city were fully detenuined and

finally adjudicated by this court, and, on appeal, by the

United States Supreme Court, in favor of the city. (Tr.

54).
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City of Helena v. Helena Waterworks Co., 122

Fed. 1

;

Helena Waterworks Co. v. City of Helena, 195

U. S. 383; 49 L. ed. 245.

JURISDICTION.

The court has no jurisdiction over the subject mat-

ter of this action for the reason that the complainant's

bill of complaint does not show that the amount in dis-

pute exceeds the sum of $2,000 exclusive of interest and

costs.

The bill upon its face must specifically aver facts

sliowing jurisdiction. The allegation ''that the matter

in dispute in this suit exceed in value the sum of $2,000.

exclusive of interesit and costs," is the statement of

a mere conclusion, and not of such facts as will confer

jurisdiction.

In Fishbank v. AVestern Union Telegraph Co., 161

U. S. 96, L. Ed. Book 40 p. 630, on p. 631 Mr. Chief

Justice Fuller, delivering the opinion of the court,

says

:

''In Walter v. Northeastern R. Co. 147 U. S.

370, we held that 'a circuit court of the United

States has no jurisdiction over a bill in equity to

enjoin the collection of taxes from a railroad com-

pany, when distinct assessments in separate coun-

ties, no one of which amounts to $2,000, and for
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which, in case of payment under protest, separate

suits must be brough.t to recover back the amounts

paid, are joined together in tlie bill, making" an ag-

gregate of over $2,000.

"The rule is without exception that the facts

upon which the jurisdiction of the courts of the

Uui'ted Sta-tes rests must appear in the record of

all suits prosecuted before them. Ex parte Smith,

94 U. S. 455 (24:165); Metcalf v. Watertown, 128

U. S. 586 (32:543)."

"The general averment in this bill that 'the

amount or value in controversy in this suit exceeds

the sum of $2,000, exclusive of interest and costs,'

was a mere conclusion, and it "was nowliere shown

that the amount of any one of these distinct county

assessments, the collection of wliich was entrusted

to these tax collectors, exceeded that sum, while, on

the contrary, the total valuation of the property

of the telegraph company assessed as belonging to

or operated by it in any one county was such as to

preclude t)he idea that the amount of the assess-

ment in sucli county would approach $2,000. If the

rate of taxation in Arkansas did not exceed 2 per

cent as indicated in the return of the telegraph

company to the railroad commi.S'sioners, the highest

amount of taxes in any one county would fall be-

, low $400."

And the lamendment to the Bill in paragraph 40i/o

that:

"If said bonds are issued and become obliga-

tions of said city, tlie tax on the property of your

oi'ator within .<-aid city to pay the interest on said
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bonds and provide a sinking fund for the re-

demption thereof will exceed the sum of $10,000,"

(Tr. 76).

Clearly does not aver any such facte as w^ll confer

juri'sdiction ujion the court. It does not aver the

amount of the assessed value of the property of com-

pl'ainanit whereby tflie amount of the tax for any one

year could be determined by the court. Neither does

complainant aver, nor could it aver, the amount of any

future assesment or levy, or the lamount of taxes which

would be thereby imposed upon the complainant's prop-

erty for any one year; nor does it aver any facts from

ivhicJi the court could ascertain the amount of such

faxes.

On the other hand, as shown by the City's answer,

the assessed valuation of complainant's property within

the City of Helena, for the current j^ar is $398,500.

An assessment of one mill has been made by the City

Council to pay the interest maturing upon the bonds for

the ensuing year. The total amount of taxes collectible

under such assessment, if the bonds are issued and de-

livered, is $398.50 (Tr. 242, 243). The complainant

cannot add thereto the amount of taxes which, during

subsequent years, may be levied and collected against

the complainant in order to give the court jurisdiction.

This precise question has been passed upon by the

Supreme Court of the United States in a number of

cases, the most recent of which is

:
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Holt V. Indiana Manufacturing Co., 176 U. S.

68, L. E. Book 44, p. 374.

The court holds:

"A suit to restrain the collection of taxes not

exceeding $2,000 in amount, though arising under

the Constitution or laws of the United States, is

not within the jurisdiction of a circuit court of the

United States under the act of Congress of August

13, 1888, para. 1 ; and future taxes which may he

affected hy the decision cannot he included iti de-

termining the value of the matter in dispute."

And on page 377, the court, speaking through Chief

Justice Fuller, says:

"(3). Treating this bill as setting up a case

arising under the Constitution or laws of the Un-

ited States on the ground that the laws of Indiana

authorized the taxation in question, and were there-

fore void because patent rights granted by the

Unted States could not be subjected to state tax-

ation, or because the obligation of the contract

existing between the inventor and the general ])ub-

lic would be thereby im]mired, or for any other

reason, the difficulty is tlint the pecuniary limita-

tion of over $2,000 applied, and the taxes in ques-

tion did not reach that amount. And the effect

on future taxation of a decision that the particular

taxation is invalid cannot he availed of to add to

the sum or value of the matter in dispute. New
England Mortg. Security Co. v. G^y, 145 U. S.

123, 36 L. ed. 646, 12 Sup. Ct. Kep. 815; Clay

Center v. Fanners' Loan &' T. Co.. 145 U. S. 224,
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36 L. ed. 685, 12 Sup. Ct. Rep. 817; Citizens' Bank

of Cannon, 164 U. S. 319, 41 L. ed. 451, 17 Sup. Ct.

Rep. 89."

That the amount of future taxes cannot be consid-

ered or computed is particularly true in the case at bar.

Sec. 6 of Article XIII of the Constitution of Mon-

tana makes it mandatory (where the debt limit has been

increased, as in the case at bar) to "devote the revenues

derived therefrom to the payment of the debt," while

subdivision 64 of Section 3259 of the Revised Codes of

1907, does likewise in the following language: "and

further provided that an additional indebtedness shall

be incurred when necessary, to construct a sewerage

system or procure a water supply for the said city or

town which shall own or control said water supply and

devote the revenues derived therefrom to the payment

of the debt."

Section 3342 of the Revised Codes provides

:

"The amount to be assessed and levied for

general municipal or administrative purposes may
not exceed one per centum of the assessed value

of the taxable property of the city or town."

Section 3344 of the Revised Codes, however, pro-

vides for taxes in cities ivhich have exceeded the con-

stitutional limit of indebtedness, as follows

:

"All taxes heretofore levied and collected or

to be collected for municipal and aiministrative

purposes by any city, the indebtedness of which
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equals or exceeds the limit provided in Section 6

of Article XIII of the Constitution, may be used in

pajnnent of current expenses incurred during the

fiscal year for which said taxes were levied the same

as though a special levy had been made for each of

said purposes. And the council of any such city

is hereby authorized to designate the amount of

said general levy applicable to each of said pur-

poses, and the amount so designated shall constitute

a special fund for the s))ecial purpose of paying the

expenses incurred for such purposes and such ex-

penses shall be payable out of such fund and not

otherwise, provided, that the aggregate of all taxes

authorized for general municipal and administrative

purposes shall not exceed one (1) per cent annually

upon the assessed value of all taxable property in

such city or town. (Act approved March 6, 1907,

Seel), (10th Sess. Chap. 106).

Section 3345 Revised Codes provides as follows

:

"That hereafter any city, the indebtedness of

which equals or exceeds said limit, shall be author-

ized to le\'y' and collect special taxes for municijial

and administrative purposes, and the city council

in making such levy shall designate the amount

thereof for each of said purjioses, and each tax,

when collected, shall constitute a fund out of which

the expense incurred for the purpose for which such

tax was levied shall be paid. The ex]ienses incurred

for any such purpose shall l)e paid out cf the fund

so to be i)rovided therefor, and not otherwise. (Act

ajiproved February 24th. 1903, Sec. 2), (8th Sess.

Chap. -21)."
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Section 3358 Revised Codes provides for the annual

tax levy as follows :

"The eouncil must, on or before the first Mon-

day of October of each year, by resolution, de-

termine the .amount of city or town taxes for all

mirposes, to be levied and assessed on the taxable

property in the city or town for the current fiscal

vear, and the city clerk must at once certify to the

town treasurer, a copy of such resolution, and the

county treasurer must collect the taxes as in this

xVrticle provided; provided, that in cities where the

council has provided by ordinance for the collection

of their taxes by the city treasurer, the city clerk

must certify a copy of such resolution to the city

treasurer. (Act approved March 3rd, 1897, Sec. 1),

(5th Sess. 224)."

Section 3459 of the Revised Codes in reference to

bond issues provides

:

"* * * a tax to be fixed by ordinance must

be levied each year for the purpose of paying the

interest on the bonds and to create a sinking fund

for their redemption."

The City (Tr. 8. 9) levied the following tax: "for

the pajTnent of interest upon water bonds, one (1)

mill."

Section 3344 and 3345 of the Revised Codes pro-

vide for taxes in cities which have exceeded the consti-

tutional limit of indebtedness; Section 3358 provides

for the annual tax levy, and Section 3459 provides that
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the tax must be levied "each ijear" for the purpose of

l)aying the interest on the bonds and to create a sinking

fund for tlieir redemption."

Thus the tax to be levied for the bonds, must be

levied each year. Wliether sueli tax would be merely

nominal by reason of the revenues derived from the

plant, or what would be the amount of future taxes (if

anything more than nominal) would necessarily be a

matter of conjecture and speculation, which cannot be

indulged in, in the attem]it to confer jurisdiction.

The revenues derived from the plant must be de-

voted to the payment of the debt, but if they are de-

ficient, the deficiency must be made up by taxiation as

l)rovided in Section 3459, supra. These are cumulative

powers.

The conference of the one does not exclude the

other.

City of Helena v. Kent, 32 Mont. 279; 80 Pac.

258.

While the revenues derived from the plant must be

devoted to the payment of the debt, the amount of the

tax to pay interest is left as above shown to the discre-

tion of the council. It may and would jirobably be

merely nominal each year. r>ut this, of course, is con-

jectural and sjiGculative at the best, and cannot be de-

termined until each year comes. Nowhere has the city

sought to obligate itself by an ordinance, requiring it-
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self in future years to levy a given amount of taxes ; nor

would it have the power so to do under the statutes.

Thus, the clear statutory intent is that such tax shall

be levied and determined each year.

As tersely stated in the answer:

"Said levy and collection of taxes will only be

in such amount as is actually necessary, in the

future, if at all, to provide for the interest and

sinking fund, and that the revenues to be derived

from said waterworks and system, when con-

structed and in operation must and will be devoted

solely to itlie payment of the debt incuired there-

for, and that by reason thereof land tliereby any

levy and collection of taxes for the payment of said

bonds would only be nominal to the extent of

making some levy or collection to meet the require-

ment of the statute in such case made and pro-

vided." (Tr. 172, 173).

Another very recent case is Fishbank v. Western

Union Telegraph Co., 161 U. S. p. 96, L. ed. Book 40

p. 630.

In an opinion rendered by Chief Justice Fuller, the

rule is very clearly stated, citing a. number of author-

ities:

In Colvin v. City of Jacksonville, 158 U, S. 456, 39

L. ed. p. 1053, the court held

:

"/w a suit by a taxpayer to restrain the issue

of municipal bonds, the amount of taxes ivhich

vlaintiff ivould Jiave to pay, and not the entire issue
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of the bonds, is the extent of his interest and the

amount in controversy, a/nd if that does not exceed

$2,000. the circuit court has no jurisdiction."

The Supreme Court in an opinion rendered by

Chief Justice Fuller quotes and follows the ease of:

El Paso Water Co. v. City of El Paso, 152 U.

S. 157-9 L. ed. Book 38, pp. 396-7.

In the latter case the court holds

:

"This court has no jurisdiction of a suit

brought by a water company to which a city has

granted the exclusive right to sui)ply the city with

water, for a certain time, to enjoin the city from

establishing any water works within its limits,

during that time, where it does not appear from the

record that there is over $5000 in controversy."

In the opinion rendered by Mr. Justice Brewer the

court says

:

"We do not deem it necessary to consider the

important constitutional (juestion thus presented,

for it does not appear from the record that there

is over $5000 in controversy, as is necessary to give

this court jurisdiction. The hill is filed by the

plaintiff to protect its indiindual interests, and to

prevent damage to itself. It must, therefore, af-

firmatively appear that the acts charged against

the city, and sought to be enjoined, would result in

its damage to an amount in excess of $5000. So

far as respects the matter of taxes which, by the

issue of bonds, would be cast upon the property of

the plaintiff, it is cnoiiyh to say that the amount
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thereof is not stated, nor any facts given from

ivhich it can be fairly inferred."

This case is peculiarly applicable to the one at bar.

There is nothing in the bill which shows upon the face

of the bill the amomut of taxes levied or assessed or

collectible against the complainant. In order to con-

fer jurisdiotion it must affirmatively appear upon the

face of the bill the amount of taxes which have been as-

sessed or levied against the complainant exceeds the

sum of $2,000 exclusive of intei*iest and costs and future

taxes which may be hereafter levied and collected, the

validity of which may be indirectly affected by the de-

cision in this case, cannot be added thereto io bring

the amount up to $2,000. In both the original bill and

the amended bill complainant seeks relief in its oivn

behalf only, and not on behalf of othe taxpayers sim-

ilarly situated.

Another case pertinent to the issues herein:

The City of Clay Center v. Farmers' Loan & T. Co.,

145 U. S. 224, 36 L. ed. p. 685.

The opinion rendered by Mr. Chief Justice Puller

is short and we quote the same in full

:

"This was a suit to recover of the city of Clay

Center two installments of hydrant rental for

eighteen hundred and fifty dollars each, with in-

terest. These rentals were claimed to be due under

an alleged contract in respect of the erection of

water-works between the city and one Bonebrake

and a water-Jworbs company, his assignee and sue-
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cesser, and to be pa5'able under said contract to

the Farmers' Loan & Trust Comiiany, trustees in

a trust deed to secure bonds issued by tlie water-

works company for tlie purpose of Ijorrowing

money to complete tlie construction of the works.

"The bill i)rayed thiat the city be decreed to

have contracted with the Tims't Company to pay di-

rectly to it so much of tlie liydrant rental as might

be necessary to pay the interest on the bonds, and

to pay the two installments then due with interest.

The decree sustained itHie contract and the liability

to pay the Trust Company directly and awarded

recovery to the amount of $4,042.65. Tins was all

'that could be recovered in this suit, if tlie contract

were valid and binding as found. If the circuit

Court had arrived at the contrary conclusion on

ithat iioint, this was all that in this suit complaioant

could have lost; 'and as in the latter contingency

complainant could not have brought the case here,

so defendant cannot, because the decree, which al-

lowed all that was claimed, is for less than the

jurisdictional amount. The value of the matter in

dispute was the accrued rental and interest, and al-

though the determination that such rental was due

and should be paid to the trustee involved the

existence and validity of the contract, yet cauvses of

action for hydrant rental whicli had not accrued

but might subsequently accrue cannot bo availed of

to make out jurisdiction of the case by this court

ui>on appeal. New England Mortgage Security Co,

V. Gay, ante, ()4().

The ajjpeal is dismissed foi- want of jurisdic-

tion."



—25—

The case of New England Mortgage Security Co.

V. Gay, cited and referred to in the above opinion, re-

ported in 145 U. S. 123, 36 L. ed., p. 646, the court in its

opinion rendered by Mr. Justice Brown states the rule

in this language

:

"It is well settled in this court that when our

jurisdiction depends upon the amount in contro-

versy, it is determined by the amount involved in

the particular oase, and not by any contingent loss

either one of the parties may sustain by the pro-

bative effect of the judgment, hotvever certain it

may be that such loss iviM occur."

And in the opinion the court reviews many leading

authorities illustrative of the principle.

Citizens' Biank of Louisiana v. Clifton Cannon, 164

U. S. 318, 319, is a case directly in point. The court

holds

:

"In 'an action to enjoin sheriffs of several

parishes from enforcing the 'payment of taxes, the

taxes for the several parishes cannot be added to-

gether in order to m^^ake the amount involved suf-

ficient to confer jurisdiction on the United States

circuit court.

"Sufficient jurisdictional amount, in such case,

cannot be arrived at by taking the tax for one year

assessed and in the hands of the sheriff for col-

lecting in a district, and assuming that the taxes

for subsequent years in that district are for similar

amounts, where the proof was restricted to the

first year.
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"In a suit by a bank to restrain tax assessors

and collectors of several parishes from collecting

taxes against exempt property of the hank for

specific years, jurisdiction cannot be shown by the

averment that the value of the exemption during

the continuance of its charter exceeds $2,000 for

each parish."

And in the opinion rendered by Mr. Justice Shiras

he says

:

"It is further argued that jurisdiction may be

seen in the averment of the bill that the value of

the exemption of the bank's property during the

continuance of its charter exceeds $2,000 for each

parish. But the answer to this is, that this is not

a suit to exempt property from taxation permanent-

Iv. The purpose of the 1)111 is to restrain certain

tax assessors and tax collectors from collecting

taxes for specific years, land, if the amount of such

taxes does not confer jurisdiction, it is, from the

nature of things, impossible for a court to foresee

what, if any, taxes may be assessed in the future."

The remarks of the court are pertinent to the issues

in the case at bar. There is no averment in complain-

ant's bill in reference to the amount of taxes that will

be assessed and collec*ted in any subsequent year, nor

is it ])ossiblo for the court to foresee in the nature of

things what, if any, taxes may bo assessed in the future

against the complainant to pay the interest and principal

of the bonds, or what amount of taxes may be assesed

and collected during any year or any number of years.
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The same principle was decided by the Supreme

Court, and was by it deemed so well settled that no

opinion was rendered other than citing the above cases.

Town of Weston v. Tiemey No. 97, in 191 U. S.

560, L. ed. Book 48, p. 102, and

Town of Tierney No. 102, 184 U. S. 695, L. ed.

Book 46, p. 763.

See also Linehan Eailway Transfer Co. v. Pender-

grass, Circuit Ct. of Appeals, opinion by Circuit Judge

Caldwell, 70 Fed. p. 1.

"In a suit to enjoin 'the collection of a tax, the

amount in controversy is the amount of such tax,

and the federal courts have not jurisdiction of the

suit if this amount is less than $2,000, though the

value of the taxed property is greater."

Eachus V. Hartwell, 112 Fed. Rep. 564, the court

holds

:

"In a suit to enjoin the enforcement of an as-

sessment for street improvements, the amount or

value in controversy, for the purpose of determin-

ing whether a federal court has jurisdiction, is the

amount of the assessment."

Purnell v. Page, 128 Fed. Rep. 496, the court fol-

lows the same ruling and on page 498, cites many of

the leading authorities.

Wheless v. City of St. Louis, 180 U. S. 379, L. ed.

Book 45, p. 583, holds

:
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"Distinct and separate interests of com])lain-

ants in a suit for relief again^yt assessments,

TS'hether they liave been made or merely threatened,

cannot he united for the purpose of making up the

amount necessary to give jurisdiction to a Circuit

Court of the United States."

Waite V. Santa Cruz 184 U. S. 302, 46 L. ed. 522,

holds that transferees of bonds and coupons cannot

unite the amounts held l)y the several assignors to

create the amount sufficient to maintain jurisdiction of

the court.

Bernard's Township v. Stebbins, 109 U. S. 341, L.

ed. Book 27, 956, holds that parties and causes of ac-

tion cannot be improperly or collusively made or joined

to aggregate an amount sufficient to give jurisdiction.

It would thus appear impossi])le for a case to be made

by any form of pleading un.der the admitted facts,

either by joining other non-resident tax payers or by

assigning to one claimant the interests of different non-

resident tax payers joined together in the same suit to

confer any jurisdiction upon this court whereby this

court in legally deciding the rights of the complainants

as tax payers, and whenever this case, under whatever

form of ])leading it miay be presented, is finally heard,

the appellate federal court will seai'ch the reconl to

a.scertain whether the facts confer jurisdiction, and

when the admitted facts appear of record it leaves this

court and every ap]iellate federal court without the
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jurisdietion to determine the merits of this controversy.

Another very recent case is

:

Oaffrey v. Olkahoma, 177 U. S. 346, L. ed. Book 44,

p, 799. The court holds

:

"A decision requiring a county clerk to com-

ply with an order of a territorial board of equaliza-

tion increasing the assessed valuation of the prop-

erty in the county does not involve any pecuniary

rights of the clerk, where it does not appear that

he is a property owner or taxpayer of the county,

but bases his resistance to the order upon his duty

as an officer; and therefore such decision is not

within the jurisdiction of the United States Su-

preme Court on oppeal from or writ of error to the

supreme court of the territory.

And on page 349 in the opinion the court says

:

"However this may have justified his action

of which we express no opinion, or may have

caused a dispute which the territorial court had

jurisdiction to pass on and determine, it does not

give us jurisdiction. To justify our taking juris-

diction there must be a controversy which involves

pecuniary value exceeding $5,000. to the party ap-

pealing. In other words, there must be a dispute

which involves a sum in excess of $5,000. and such

sum, or property of its value, must be taken from

him by the judgment which he seeks to review.

"Colvin V. Jacksonville, 158 U. S. 456, 39 L. ed.

1053, 15 Sup. Ct. Rep. 866, is in point. It was a

suit in equity to restrain the issue of bonds by the

city of Jacksonville, and was brought in the circuit

court of the United States for the northern district
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aufl that the amount of taxes that would he assessed

upon the property owned by him in the city would

exceed $2,000. This ivas denied, and the complaint

then contended that not the amount of his taxes, but

ff.c amount of the bonds proposed to be issued

($1,000,000) ivas the amount in controversy. The

Circuit court dismissed the case for want of juris-

diction, and this court sustained the ruling, saying

by the Chief Justice that 'the amount of the in-

terest of complainant, and not the entire issue of

bonds, was the amount in controversy, and, in re-

spect of that, we have no doubt, the ruling of the

circuit court was correct.' El Paso Water Co. v.

El Paso, 152 U. S. 157, 38 L. ed. 396, U Sup Ct.

Bep. 494, was cited and approved."

Stating the rule as being alisolute that the amount

of the interest of complainant and not the entire issue

of bonds was the amount in controversy.

Turner v. Jackson Lumber Co. 159 Fed. 923 is di-

rectly in point, citing and following many of the leading

eases.

Douglas v. Stone, 110 Fed. 812, holds:

"A suit to enjoin the enforcement of a tax

levied on lands under authority of a state by the

sale of timber from such lands, where it is not al-

leged that the tax is illegal, l)ut merely that it was

erroneously levied, is not a suit to remove a cloud

on title, and the amount involved for the purpose

of detennining the jurisdiction of a federal court

is the amount of the twx, and not the value of the

land."
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This case was affirmed without the court writing

an opinion citing and following the Holt and Fishback

cases, supra, in 191 U. S. 557 L. ed. Book 48, p. 557,

and this, nothwithstanding the fact that it was there

contended that the right involved was of great import-

ance.

In Shewalter v. City of Lexington, 143 Fed. 161, a

very able opinion is rendered by Judge Phillips citing

many of the leading oases supporting the rule in ques-

tion.

CASES RELIED UPON BY COMPLAINANT BE-

FORE THE CIRCUIT COURT.

Upon the argument and in the briefs in the Circuit

Court, the complainant claimed that:

"The main purpose of the bill was to prevent

the carrjang out of the contract for the construction

of the system and to prevent the issuance and de-

livery of the $600,000 of bonds."

In support of such contention complainant relied

principally upon the following three cases

:

Brown v. Truesdale, 138 U. S. 389.

Colvin V. City of Jacksonville, 156 U. S. 455.

City of Ottumwa v. Water Supply Co., 119 Fed.

315.
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THE BROWN CASE.

The U. S. Supreme Court in a later case, namely:

Colvin V. City of Jacksonville, 158 U. S. 455, 460,

distinguished the BrowTi case in the following language

:

"Brown v. Trousdale, 138 U. S. 389, 394 (34:

987, 989), is not to the contrary. There several

hundred taxpayers of a county in Kentucky, for

themselves and others associated with them, num-

bering about twelve hundred, and for and on behalf

of all other taxpayers in the county, 'and for the

benefit likewise of said county', filed their bill of

complaint against the county authorities and cer-

tain funding officers, and all the holders of the

bonds, seeking a decree adjudging the invalidity

of two series of bonds aggregating many hundred

thousand dollars, and perpetually enjoining their

collection ; and an injunction was also a=^ked as in-

cidental to the jn-incipal relief against the collection

of a particular tax levied to meet the interest on

the bonds." (The italics are ours.)

So in the case at bar, both the original comi)laint,

(Tr. 2) and the amended bill of comiilaint (Tr. 57) is

only by complainant in its oirn behalf and not on behalf

of other taxpayers similarly situated. And furthermore

in said Colvin case (p. 458-459) :

"It was contended by the coinplainant that the

uro))erty of said complainant would be liable to

taxation on account of the issue of said bonds to an

amount exceeding $2000, and it was further con-

tended by com]ilainant as a ]iroposition of law that
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-the amount of taxes that the complainant would

have to pay was not the amount in controversy, but

that the total amount of issue of bonds, one miHion

of dollars, was the amount in controversy which

would determine the jurisdiction of this court, and

upon said hearing as aforesaid the court found as

a matter of fact that the amount of taxes which the

complainant would be obliged to pay as interest and

sinking fund on account of the said proposed issue

of bonds w'^uld not exceed two thousand dollars,

and as a matter of law that the interest which the

complainant had in the issue of bonds and not the

amount of the entire issue thereof was the amount

in controversy and found therefore that this court

had no jurisdiction of such controversy^ and there-

fore dismissed said complainant's bill."

OTTUMWA CASE.

This case is clearly distinguishable, upon the con-

crete facts therein presented and legal principles there-

in involved, from the suit at bar, on a number of

grounds, viz:

The City of Ottumwa had absolutely no poiver,

either under the constitution or the statutes of Iowa,

to extend its debt limit.

1. In this case, the City of Helena, unquestionably

has the power, under our constitution and statutes, to

extend it.

There is a vast difference between the entire ab-

sence or want of power as there was in the Ottumwa
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<?ase; and the existence of a power expressly conferred,

as in the case at bar.

2. Notwithstanding that tlie city of Ottumwa had

so exceeded its debt limit and h<ul ahsolutely no power

under the constitution and statutes to extend such limit,

it undertook by an indivisible ordinance to enter into

a four hundred thousand dollar contract; to issue its

bonds for said amount; to mortgage the water plant

which it proposed to purchase, and to obligate itself to

levy, and its tax payers to pay, a ttco mill tax for fifty

years, and also a five mill tax for a like period.

In this case the city has done nothing of the kind

in that

:

(ia) // has the power under the constitution and

statutes to extend its debt limit;

Section 6 of Article XIII of the Constitution i)ro-

vides

:

"No city, town, township or school district

shall be allowed to become indebted in any manner

or for any pur]:)0se to an amount, including exist-

ing indel)tedness, in the aggregate exceeding three

uer centum of the value of the taxable property

therein, to be ascertained by the last assessment for

the state and county taxes ])revi()us to the incurring

of such indebtedness, and all bonds or obligations

in excess of such amount given by or on behalf of

such city, town, townshij) or school district shall be

void : Provided, however, That the legislative as-

sembly may extend the limit mentioned in this sec-

tion, hif a\ithoriziufi municipal corporations to sub-
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mit the question to a vote of the taxpayers affected

thereby, ivhen such increase is necessary to con-

struct a sewerage system or to procure a supply of

water for such municipality, which shall own and

control said water supply and devote the revenues

derived therefrom to the payment of the debt."

Section 3259 of tlie Revised Codes, Subdivision 64,

provides

:

'*Tlie City or Town Council has power:

"64. To contract an indebtedness on behalf of

a city or town, upon the credit thereof, by borrow-

ing money or issuing bonds for the following pur-

poses, to wit: Erection of public buildings, con-

struction of sewers, bridges, water-works, lighting-

plants, supplying the city or town with water by

contract, the purchase of fire apparatus, the con-

struction or purchase of canals or ditches and water

rights for supplying the city or town with water,

and the funding of outstanding warrants and

maturing bonds; Provided, that the total amount of

indebtedness authorized to be contracted in any

form, including the then existing indebtedness, must

not, at any time, exceed three per centum of the

total assessed valuation of the taxable property

of the city or town, as ascertained by the last assess-

ment for State and County taxes; Provided, that no

money must be borrowed on bonds issued for the

construction, purchase or securing of a water plant,

water system, water supply, or sewerage system,

until the proposition has been submitted to the vote

of the taxpayers affected thereby of the city or

town and the niajoi'ity vote cast in favor thereof;
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and, furtlier provided, that an additional indel)t('d-

uess shall he incurred, when necessary, to construct

a sewerage system or procure a water supply for

the said city or town which shall own or control

said water supply and devote the revenue derived

therefrom to the payment of the deht : TJie ad-

ditional indelitedness authorized, including all in-

debtedness heretofore contracted, which is unpaid

or outstanding, for the construction of a sewerage

svstem, shall not exceed ten ])er centum over and

above the three per cent, heretofore referred to, of

the total assessed valuation of the taxable property

of the city or town as ascertained by the last as-

sessment for state and county taxes; and, provided

further, that the above limit of three per centum

shall not 'be extended, unless the (piestion shall have

been submitted to a vote of the tax-)iayers affected

thereby and carried in the affirmative by a vote

of the majority of said tax-])ayers who vote at such

election. * * *"

Section 3454 of Revised (""odes of Montana ])ro-

vides

:

"Whenever the council of any city or town,

having a corporate existence in this State, or here-

after organized under the i)i-ovisions of this Title,

shall deem it necessary to borrow money or contract

indebtedness under its powers, as set forth in sub-

division 64 of Section 3259 (4800) of the Political

Code, or amendments thereto, the question of issu-

ing bonds or contracting such indebtedness shall

first be submitted to the qualified electors of such

city or town in the manner hereinafter set forth;

Provided, the taxpayers only, as defined by Sections
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468 (1187) and 469 (1188), of the Political Code,

shall be entitled to vote on questions concerning

the construction, purchase or securing of a water

plant, water system, water supply, or sewerage

system. [Act approved March 6th, 1897, § 1.] (5th

Sess. 226.)"

Sections 3455-3464, Rev. Codes, provide for the

method of holding the election, and issuing and selling

the bonds.

See also

:

City of Helena v. Helena Water Works Co., 122

Fed. 1.

Helena Water Works Co. v. City of Helena,

195 IT. S. 383 ; 49 L. ed. 245.

(b) It has extended its debt limit, and it has the

power to issue water bonds under the statutes.

(c) There is no ordinance in this suit obligating

the city to levy, or its tax payers to pay, a tax of two

mills for fifty years and a tax of five mills for a like

period.

The most that can be said is, that, pursuant to the

mandatory provisions of Section 6 of House Bill 206

(Section 3459 of the Revised Codes) the city has levied

a special tax of one mill on complainant's property for

the year 1908. How much it will levy in the future, if

any, must of necessity, depend entirely upon conjecture

and speculation. As to this, however, under the consti-

tution of the state and the statutes, the revenues derived
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from the plant about to be constructed, must be devoted

to the payment of tlie debt incurred therefor. It may

therefore be, that the city will never be required to levy

any further tax to pay the bonds or any interest there-

on.

We desire to call the court's attention to the

language of the opinion in this case. The court says

:

'*The amount in dispute in this suit, if only

measured by the injury to the complainant from the

increased taxation of its property in the city of

Ottnmwa necessary to proA'ide for the payment of

bonds proposed to be issued for the construction

of the new waterworks, was more than sufficient

to sustain the jurisdiction of the circuit court.

Whether we consider the proportion of the $398,-

991—the cost of the proposed waterworks—which

would rest on the complainant's property as part

of the taxable property of the city, or the two-mill

tax thereon duirng the period of 50 years provided

for, the burden or incumbrance which would be

made to rest on the property of complainant would

considerably exceed the sura of $2,000."

Xo reference is made in this opinion to the Colvin

case, or the El Paso case. And the language of the

court, accumulating the interest for the different

years, is directly and distinctly against the decision in

the above mentioned cases. We therefore must conclude

that the court in the Ottumwa case, in tlie u«e of the

above language, did not state the law as laid down by

the Supreme Court of the United States.
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The court in the Ottumwa case then uses the fol-

lowing language:

"But the city of Ottumwa was about to enter

into the proposed contract for the erction of water-

works, and issue and negotiate bonds of the city as

proposed to the 'amount of $398,900 to procure

money to pay for the same. Complainant contends

that the city, being already indebted beyond the

constitutional limit, has no right or power to enter

into such contract or issue such bonds. Whether

it has or has not such power to issue and negotiate

that large amount of bonds is certainly the matter

in dispute in this suit, brought to restrain and pro-

hibit the city from taking such action.

It therefore appears that in the last quotation from

that o]Hnion the court bases the jurisdiction upon the

proposition that the city was undertaking to issue bonds

and enter into contracts unthout any power, under the

constitution or statutes so to do. This clearly shows the

difference between that case and the one at bar. Here

the City of Helena is not undertaking to issue bonds or

carry out a. contract without any power. The constitu-

tion and the statutes give the City of Helena the power.

The following cases were also cited and quoted from

by complainant in the Circuit Court, viz

:

Beadles v. Smyser, 209 U. S. 393.

^
Board of Trustees v. Berryman, 156 Fed. 112.



Bitterman v. Louisville & N. R. Co., 207 U. S.

205.

Johnson v. City of Pittsburg, 106 Fed. 753.

Texas & P. R. Co. v. Kuteman, 54 Fed. 547.

Nashville R. Co. v. McConnell, 82 Fed. 65.

Humes v. Fort Smith, 93 Fed. 857, 862.

Delaware L. & W. R. R. Co. v. Frank, 110 Fed.

689, 694.

Hunt V. New York Cotton Exchange, 205 U. S.

322, 336.

We will now consider said cases ad seriatim:

The case of Beadles vs. Smyser, 289 IJ. S. 393, is

not applicable. The question there involved is stated by

the Supreme Court ^at page 400 as follows

:

"The question made in the case is, Are the

judgments dormant by the statute of limitations of

the territory of Oklahoma for failure to i.ssue exe-

cution thereon for the jieriod of five years, and be-

cause the same were not revived within one year

after they became dormant?"

The case of Board of Trustees vs. Berryman, 15()

Fed. 115 is readily distinguishable. That was a suit

to permanently exempt the Whitman Seminary from tax-

ation. The italicized language constituted the pivotal

features and was so held by Judge "Whitson following

the United States Supreme Court in Citizens' Bank vs.
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Cannon, 164 U. S. 319 (upon which we also relied and

have quoted above), and in which last mentioned case

the Supreme Court held: "hut this is not a suit to ex-

empt the property from taxation permanently."

The case of Bitterman v. Louisville & N. R. Co.,

was quoted. The Supreme Court opinion si)eaks for it-

self as to the jurisdictional features in the following

language, (p. 224, 225) :

"The bill contained an express averment that

the amount involved in the controversy exceeded,

exclusive of interest and costs, the sum of $5,000

as to each defendant. The defendant;^ not having

fonnally pleaded to the jurisdiction, it was not in-

cumbent upon the complainant to offer proof in

support of the averment. Nevertheless, the com-

plainant introduced testimony tending to show that,

on the New Orleans division of its road, a loss of

from fifteen to eighteen thousand dollars a year

was sustained through the practice by dealers of

wrongfully purchasing and selling nontransferable

tickets. That hundreds of the tickets annually is-

sued for the Mardi Grass festivals in New Orleans

were wrongfully bought and sold; that other non-

transferable reduced-rate tickets were, in a like

manner, illegally trafficked in to the great damage

of the corjioration, and that the defendants were the

persons principally engaged in conducting such

wrongful dealings. But, even if this proof be put

out of view, we think the contention that a consider-

ation of the whole bill establishes that the juris-

dictional amount alleged was merely colorable and

fictitious is without merit. We sav tliis because
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the averments of the bill as to the mimber of such

tickets issued, the recurring occasions for their is-

sue, the magnitude of the wrongful dealings in the

nontransferable tickets by the defendants, the cost

and the risk incurred by the steps necessary to pre-

vent their tvrongful use, the injurious effect upon

the revenue of the complaint, the operation of the

illegal dealing in such tickets upon the right of the

complainant to issue them in the future, coupled

with the admissions of the answer, sustain the ex-

press averment as to the requisite jurisdictional

amount."

Counsel quoted the excerpt immediately following

the ahove quotation commencing- with the word "he-

sides" in said opinion, hut the concrete facts upon vrliich

jurisdiction was sustained were affinuatively shown by

the complaint and the proof adduced in support thereof.

•Johnson v. City of Pittsburg, 106 Fed. 753 was a

suit to obtain the cancellation and surrender of a con-

tract entered into by the city with an asphalt company

in which both the city and the company u-ere originally

made defendants. The only object of the suit was the

cancellation of the contract; as stated l)y tlio court:

"The bill does not seek to enjoin the levy of a

proposed tax, or restrain collection of one levied.

True, it is averred com])lainant is a property owner

and taxpayer, hut this is evidently done to show he

is not an intermeddler, and on tlie theor> that such

facts give him standing to file a bill to (|uestion the

legality of tlie contract."
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The opinion does not state sufficient faets to show

upon just what ground the contract was attacked,

whether for the entire absence of the city's power to

make such contract as in the Ottumwa case, or upon

what ground. It is noteworthy, however, that this case

has nowhere been cited in the Shepard's citations to the

Federal Reporter except in the Ottumwa ease. Neither

the Ottumwa case nor the Johnson case were ever be-

fore the Supreme Court of the United States; and in

view of the decisions of the Supreme Court in the Colvin

and El Paso cases, we opine that it would not be difficult

to forecast the result, if they had ever been reviewed by

the Supreme Court.

The case of Texas & P. Ry Co. v. Kuteman, 54 Fed.

547 was to restrain defendant from prosecuting certain

suits in a state court. The jurisdictional amount af-

firmatively appeared on the face of the bill. To quote

the language at page 552

:

'
' In the letter of the defendant attached to com-

plainant 's pleadings and made a part of its bill, he

claims an overcharge on one car of $24. Taking

that as an average, and deducting the $488.15 al-

ready sued for in the state courts, would give the

amount of $2,031.85. But the complainant also

avers that the rates established and charged by it

are not one half so much as the maximum rate it

is authorized by law to charge; that it is reasonable,

fair, and just, and that complainant's right to es-

tablish and maintain such rate is a valuable one, and

of the value of more than $10,000."
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In Nashville Ry. Co. v. McConnell, 82 Fed. G5,

jurisdiction was based upon the avoidance of a multip-

licity of suits, and irreparable injury which would occur

to complainant by "scalpers" selling railroad tickets;

hence the language of the court (on page 74, quoted by

counsel in the circuit court brief): "The loss likely to

result in the future enters into the value of the suit for

preventitive relief."

Nor is the case of Humes v. Fort Smith, 93 Fed,

857, applicable. As stated in the opinion, at page 862:

"The object and purpose of the liill is to deck' re void tin'

ordinance of the defendant city, and thereby prevent the

destruction of, or at least great injury to, this business."

In the bill of complaint, page 858, it was alleged "that

the object of fixing the license so high was to destroy

his (complainant's) business, and that, if the ordinance

is enforced, that result will follow."

Delaware L. & W. R. CV). v. Frank, 110 Fed. 689,

was also a "scali)prs' ticket" case; jurisdiction was re-

tained on the grounds of avoiding multiplicity of suits,

and irreparable injurj- to complainant,—the same as in

the Nashville Ry. Co. case, supra.

The case of Hunt v. New York Cotton Excliange,

205 U. S. 822, at 336, was also quoted by counsel. But iu

that suit, in the language of the Supreme Court:

"The object of the suit is to keep the control of

the (luotatious by the exchange and its protection

from the com])etition of bucket shops or the identity
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of its business with that of bucket shops. * * *

The object of this suit is to protect that right. The

right, therefore, is the matter in dispute, and its

value to the exchange determines the jurisdiction,

not the rate paid by the appellant to the telegraph

comiD'any. The value of the right ivas testified to

he much greater than two thousand dollars."

Since this case was argued, the decision of this

court in the case of Northern Pacific Raiiw^ay Com-

pany V. Pacific Coast Lumber Manufacturing Associ-

ation, has been reported in the advance sheets of Janu-

ary 21, 1909, 165 Fed. 1.

Complainants counsel will probably contend that

the closing page of said decision supports their con-

tention ; but without gainsaying for a moment the entire

correctness of that decision and its applicability to the

facts therein involved, we respectfully submit that the

])rinciple with reference to such facts is not the one

which governs in a taxpayer's suit to restrain a mun-

icipality. Let us assume, however, for the sake of

argument only, that it is applicable, yet the com]ilain-

ant has failed to show the jurisdictional amount.

In other words, let us assume that "the real issue

in this case is not the amount of tax which complainant

may have to pay if the bonds are issued, but the riglit

of complainant to prevent their issue."

Can the complaiiKn/f be heard to sag tJiat its right



-46-

to prevent the issuance of the bonds in controversy is

any higher or any greater than the loss u'hich it is

legally bound to suffer, in case said bonds are issued?

Or, stated in another way, can the assertion of the

right to do a thing be of greater value that the result of

the exercise of such right, and contra, can the right to

prevent the exercise of a claimed right be of greater

value than the loss suffered by the exercise of such

claimed right? If the bonds are issued and sold and

legal deil)t is thereby imposed on the city, what is the

measure of the complainant's loss, if any I

It is the taxes which the complainant will thereby

be legally compelled to pay, no more and no less. What

taxes will the com[)lainant be compelled to pay? The

answer to this question confers or denies the jurisdic-

tion.

If a tax has l)een levied and a legal liability there-

by created the measure of that liability is the amount

of the taxes. If the city sought to enforce the liability

by legal proceedings, the amount of its recovery would

be the amount of the taxes, and likewise if the com-

plainant sought to he relieved of such liahility the

measure of the complainant's right would he tlie same

as the amount of the city's right, that is. the amount of

the recovery, or the amount that was sought to be re-

lieved of. Future taxes which may or may not be

levied, dei)ending upon conditions which may or may

not hereafter occur and dependent likewise on the judg-
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onent and discretion of tlie officers on wliom the city has

imposed the decision of the necessity of such taxes,

none of which appear now; nor is any fact existing by

which they can by any possibe means asceruain, which

can be taken into accomit in determining the present

legal rights of both parties. No tax is even threatened

to be levied by the city in the future.

No averment is made in tlie petition of any amount

of taxes which the city claims the right to levy, or any

threats that it intended to levy. Nor is it averred in

the petition that the city has any knowledge at this time

by which the city could assertain or determine what, if

any tax, may become necessary to levy and collect in

the future. How then can it be fairly said from the

facts on the face of the pleadings, or by any method of

valuation, that complainants right is of the value of

$2,0001

The only allegations of the amended complaint on

the question of the jurisdictional amount involved are

those contained in paragraphs 3 and 401/2 of the

amended bill. Both of these allegations are denied in

the original answer and in the amendments to the

answer; and the amount actually involved is onh' the

sum of $398.50, the amount of taxes already levied and

assessed against complainant.

Counsel asserted in their brief that "if all reference

to the levy should be eliminated from the bill and the

prayer should merely ask for an injunction to prevent
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tliG carrying out of the contract and delivery of said

bonds, a cause of action would be stated." They did

not, however, offer to eliminate such allegations and

stood on the complaint in that condition. Such com-

plaint might state a cause of action in the .state court,

but not in the Federal Court because of the failure to

show that the amount in controversy exceeds the sum

of $2000.

Counsel for the complainant also claimed that the

purpose of the bill is to prevent the carrying out of the

contract for the construction of the water system.

AS TO THE CONTRACT.

The contract is subservient to the bonds and its

cancellation is necessarily a mere incident to enjoining

the issuance and delivery of the bonds. It caimot under

any circumstances take effect until the bonds are sold,

as expressly provided for in the contract as follows:

"It is hereby mutually understood and agreed

between the parties hereto that whereas the said

City must provide the funds for making all ])ay-

ments hereunder from the sale of bonds issued or

to be issued by said City, and whereas said bonds

have not yet been sold, said contractor shall not be

required to perform any of the conditions of this

agreement until said bonds shall have been sold by

said City, and that within five days after the sale

of said bonds by said City, the said City shall cause
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written notice of such sale to be served upon the

contractor who shall forthwith keep and perform

all of the terms and conditions hereof. In case said

City shall fail to sell said bonds on or before July

1st, 1909, then this contract shall become null and

void. '

'

If, therefore, the bonds are not valid it follows of

necessity that thereby ipso facto the contract falls.

Such being the case, the one and in fact only issue which

is left would be the validity of the bonds. Assuming

that the amount of taxes is only an "incidental issue"

as claimed by complainant, this then would bring the

case squarely on all fours within the decision in the

cases of:

El Paso Water Co. v. El Paso, 152 U. S. 157.

and Colvin v. City of Jacksonville, 158 IT. S. 456.

The contract on its face did not take effect until the

bonds were issued and sold. The city possessed no debt

making power, except the power to issue these bonds in

accordance with the vote of the tax payers, and the city

did not assert the right, or attempt to assert the power

to make any debt or impose any liability on the city

except the issue and sale of the bonds in accordance

with the vote of the tax payers.

It possessed the legal power if the bonds were sold,

to use the proceeds in building a water system, and that

is all the city did or attempted to do. The contract with

the American Light and Water Company created no
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1 lability except to use tlie proceeds of the bonds in case

thej' were sold, for the purposes of which they were

voted, namely to l)uild a water works system. There-

fore the complainant's claim that the real issue in this

case in attacking the contract the city made with the

American Light and Water Company is a feigned issue,

only presented, presumably for jurisdictional purposes,

and presumably as a basis for the contention that the

real purpose of the suit is to attack the right of the city

to proceed independent of the interest of the complain-

ant as a tax payer.

If the ])onds were valid and issued, and the con-

tract carried out, the revenues derived from, the plant

must be devoted to the payment of the debt. Under the

statute, such tax as is levied can only be levied each

pear: and then the amount is left to the discretion of

the council. Under the statutes, the cittj had not and

has not the poirer by ordinance or otherwise to assume

to levy for future years the amount of the tax; nor

could it predetermine the amount to be raised by tax-

ation, in view of the plain mandatory i)rovisions of the

Constitution and statute, requiring that the i-evenue de-

rived from the i)lant must be devoted to the payment of

the debt; which last mentioned i)rovision cleai'ly evinces

the legislative intent and that the legislature had this

condition of affairs in mind.

How then, could any court assume to calculate the

amount of the tax in future years? To ask this ques-
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tion is in itself an ample reply to the impossibility of

ascertaining by any calculation the amount of taxes, if

any, which the complainant would be required to pay

in the future. These, however, are questions which need

not be predetermined, because the record affords no

means for their ascertainment. But complainant asks this

Honorable Court, ex necessitate, to predetermine this in

its attempt to q*onfer jurisdiction ; and not only asks this

court to fix such amount, but to presume m advance

tliat the amount of future tax levies would be such as

to equal or exceed the jurisdictional amount of $2000.

In no other way, in the endeavor to confer jurisdiction

can it be said upon the amended bill and answer, that

the jurisdictional amount is shown. Viewed from any

aspect of valuation and which is the criterion by which

the Federal Court ascertains whether or not it has

jurisdiction, the necessary amount is not shown, and as

a matter of fact cannot he slioirn, because it does not

exist.

There is no allegation in the amended complaint of

any injury to the complainant in the letting of the con-

tract, or that any such injury will arise if the contract

is fully performed and carried out.

Nor is there any claim in the amended bill that the

contract was beyond the power of the city to make, or

that it was unfair or not for the best interests of the

city, or that it was fraudulent or for an excessive i>rice.

The only allegations in the amended com])laint in regard
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to the contract are in paragraphs 19 to 25, inclusive.

And as to the effect of tliese allegations, Judge Hunt

held:

"It was an irregularity on the part of the city to

enter into a contract with the American Light and

Water Company without requiring of that company a

bond with at least two sureties conditioned for the faith-

ful performance of the contract, as manifestly contem-

plated by the ordinance of the city and the laws of the

state, prescribing that foreign surety com])anies should

comply with the provisions of the statutes of the state

before doing business therein and that, unless they do,

all bonds and undertakings entered into by any citizen

or resident of the state with any such organization as

surety shall be void. Bitt I am not prepared io say fhaf

were this the basis for eomplainant's hill, it icould jvsti-

/,?/ injimction."

Furthemiore, the form' of the contraci had been

adopted by the city council on September 24th 1908,

containing the above significant clause. At the same

meeting the bond ordinance had been passed, author-

izing the issuance of the sale of bonds and fixing the

date for the sale of the bonds on Novemboi 1(5, 1908.

Notwithstanding these facts, complainant did not file

its bill of complaint until October 28, two days before

the day for awarding the conti^act; and when it did file

its bill of complaint if made no attempt to procure a

prelimiiiari/ iiiiiiuriio)i anainst eriteriuf/ into the con-
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iraci; but contented itself in awaiting developments

with reference to the bond sale. Not until November

12tli, 1908, for reasons best known to itself, but prob-

ably because it learned that there was a very strong

likelihood of the bonds being sold, did it then apply for

a preliminary injunction. Why?

Because complainant well knew in the face of said'

clause, that the entering into the contract would be

merelj' a form, and an idle ceremony, unless the bonds

were successfully sold. This discloses, therefore, that

the injunction was aimed, not at the contract or to

prevent the city from entering into a contract with any

one, but to prevent the sale of the bonds or the delivery

of the bonds in case of their sale,—^well knowing that

even though the contract had been entered into, it could

not "be carried out" without the sale of the bonds.

And, even though on October 30th, 190S, the city

had awarded the contract to the American Light &

Waiter Company, it did not make said company a party

to the case, nor make any application so to do, and not

until the company itself through its attorneys obtained

the consent of complainant and the city by stipulation

that it, the company, should be made a party to the ac-

tion, was it made a party. Again, ivJien the court or-

dered an injunction to issue on February 11th, com-

plainant's counsel did not include the company in the

injunction; and there is now no injunction against said

company.



-54-

Thus it was immaterial from the complainant's

standpoint al>out the company entering into the con-

tract, or depriving the defendant company of the

amount of its contract. It is, of course, axiomatic that

consen't cannot confer jurisdiction of the subject matter.

It follows, therefore, of necessity tliat the making of the

American Light & Water Company a party defendant

by consent could not aid the complainant when the

question of jurisdiction arose.

SCOPE OF THE INJUNCTION.

In tlie written opinion of the learned District Judge,

copies of which are herewith filed, it will l)e seen that

the following points were decided

:

1. Invalidity of the bond sale, because of the bid

being conditional.

2. Invalidity of the bonds, because of interest be-

ing payable April 1, and Sept. 1, instead of July 1, and

January 1, as required by statute.

3. Though it was an irregularity for the city to

enter into the contract in not requiring a boiid with two

sufficient sureties, as contemplated by Ihe ordinance

and the laws of the state, prescribing that foreign

surety companies should comply with the provisions of

the statute, l)efore doing business therein, yet, if such

irregularity was the basis for complainant's bill, it

would not justify an injunction.
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That which was intended to he enjoined, as we view

it, was the issuing and delivery of tlie honds authorized

by the bond ordinance (No. 742) passed September 24,

1908.

Under the taxpayers' election held in April, 1908,

the authority to incur the additional indebtedness had

been expressly conferred. The original bill of com-

plaint (before the bond sale) attacked said election pro-

ceedings, and at that stage the court refused the injunc-

tion.

Had the court intended by its decision to hold that

the election proceedings were invalid, it would have so

decided; and then, but not until then would an injunc-

tion as broad in its scope have been warranted, in view

of the written opinion.

What was held was that the partimdar bonds, and

the attempted issuance and deliverij thereof, were in-

valid; not that the city had not been authorized under

the taxpayers' election to issue new bonds.

Complainant's counsel were directed in the written

opinion to prepare an order, and we cannot but believe

that signing of the same, including the portion referred

to, was done inadvertently.

That the city construed the order in the light of

the opinion is shown by the fact that on March 1, it re-

pealed the old bond ordinance, passed a new one, and

commenced anew its proceedings. This woukl have
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heen a flagrant violation of the order, apparent to any-

one,—if the situation had not been as above stated.

Taken literally and by itself, without reference to

the opinion, the particular portion: ''from making any

contract or incurring any indebtedness for a water

system or supply" would, of course, prevent any neic

bonds and would mean the nullification of tlie election

proceedings.

Assuming, therefore, that the court had jurisdic-

tion, the following portion of the injunction: "and from

making any contract or incurring any indebtedness for

a water system or supply," should be eliminated.

We do not, however, wish to be understood as re-

ceding from our position and contentions as to jurisdic-

tion, and submit that the suit should be dismissed.

Respectfully,

EDWARD HORSKY,

City Attorney for Appellant.

C. A. LOOMIS,

Of Counsel.
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The appellant questions the jurisdiction of the cir-

cuit court by contending that the amount in dispute does

not exceed $2,000.00 exclusive of interest and costs. It

is also contended in behalf of the appellant that the

injunction granted should be modified by eliminating

the words "and from making any contract or incurring

any indebtedness for a water system or supply."

The appellant concedes that if the circuit court had

jurisdiction the injunction was properly granted except

to the extent that it is claimed the . same should be

modified.
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I.

JURISDICTION.

In considering this objection the allegations of the

bill as amended must be taken as true as no plea to the

jurisdiction was filed.

The 1)111 of complainant as amended alleges:

**3. That the matter in dispute in this suit ex-

ceeds in value the sum of $2,000.00, exclusive of in-

terest and costs.

*'4. That your orator is the owner and in pos-

session of real and personal property situate in the

city of Helena of the value of several hundred thou-

sand dollars, upon which taxes have been levied,

assessed and collected by said city. (Record p. 58.)

**27. That the assessed value of all of the

taxable property of the said city of Helena for

state and county taxes for the year 1907 was the

sum of $10,799,000, and the assessed value of said

property as determined by the assessment roll for

state and county taxes for the year 1908 is the sum
of $11,629,834. (Record p. 68.)

*' 40-1/2. That if said bonds are issued and be-

come obligations of said city the taxes on the prop-

erty of your orator within said city to pay the in-

terest on said bonds and provide a sinking fund for

the redemption thereof will exceed the sum of ten

thousand dollars." (Record p. 76.)

It also appears from the bill as amended that the

city made a levy of taxes for municipal and adminis-
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trative purposes for the year 1908 of 11-% mills. One

mill of this amount was "for the payment of interest

upon the water bonds." (See paragraph 26 of Bill,

Record p. 67.)

In each of the bonds proposed to be issued by the

city it is provided that '

' the full faith and credit of said

city are hereby pledged for the punctual payment of the

principal and interest of this bond," and it is recited

"that provision has also been made for the levy and col-

lection of an annual tax for the purpose of paying in-

terest on this bond and to create a sinking fund for its

redemption." (Record pp. 104-106.)

Paragraph 40 of the bill reads as follows

:

"That unless restrained by an order and in-

junction of this court the said city will proceed to

sell said bonds in the manner and form aforesaid,

and will issue and deliver the same, making them

negotiable in the hands of innocent purchasers, and

pledging the credit of the city for the pajmient

thereof; and the city council of said city will each

year levy and collect a tax upon all the taxable

property of said city, including the property of

your orator, to pay said interest on said bonds and

to provide a sinking fund for the payment of the

principal, and the said city will cause the said water

system to be constructed before acquiring the riglit

to use the water of McClellan creek to supply said

city, all contrary to law, and to the great and mani-

fest wrong and injustice of your orator and other

taxpayers of the said city, and your orator and
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p. 76.)

The prayer for relief is as follows:

"That Your Honors grant unto your orator

your writ of injunction commanding the said de-

fendant, and each and all of its officers, agents,

servants and employees, to absolutely desist and re-

frain from entering into said contract for the

furnishing of material and the construction of a

water works, system, reservoir, pipe line and dis-

tributing system, and from selling, issuing or de-

livering said bonds, or any thereof, and from mak-

ing any contract, or performing or carrying out

said contract, a copy of which is made a part hereof

as Exhibit E, or incurring any indebtedness for a

water system or supply, or collecting any tax for

the payment of the interest or principal of said

bonds, until such time as Your Honors shall direct

and appoint a hearing herein.

"That said defendant, its officers, agents, ser-

vants and employees, and each of them, be re-

strained from the commission of any of the acts or

doings herein sought to be enjoined, and that upon

such hearing the writ herein prayed for pending

this suit be made and confirmed until the final de-

termination of this suit, and that thereupon said

injunction be made perpetual." (Record p. 77).

In the answer the assessed valuation of the taxable

proi^erty of the city is admitted to be stated in the

l)ill, and it is further admitted that the complainant is
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the owner and in possession of taxable property situate

within the city of the value of $398,500. The allegations

of paragraph 40-1/2 of the bill are denied, but this denial

is unimportant in view of the admissions referred to.

In support of the objection it is contended that the

measure of the amount in controversy in this suit is

the tax of one mill levied upon the property of the com-

plainant, as alleged in the bill of complaint.

Numerous authorities are cited by counsel for de-

fendants which they contend sustain the objection to

the jurisdiction so made. An examination of these cases

will show that in every case in which jurisdiction is de-

nied the main purpose of the bill was for an injunction

to prevent the collection of a tax. These cases have no

application to the case before the court, for the reason

that the main purpose of the bill is to prevent the car-

rying out of the contract for the construction of the

system and to prevent the issuance and delivery of the

$600,000 of bonds. The injunction to prevent the col-

lection of the tax of one mill already levied is merely

incidental to the main relief sought. This necessarily

follows from the fact that if all reference to the levy

of the tax should be eliminated from the bill, and the

prayer should merely ask for an injunction to prevent

the carrying out of said contract and the issuance and

delivery of said bonds, a cause of action would be

stated.

The case of the City of Ottumwa v. Water Supply
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Co., 119 Fed. 315, decided by the circuit court of ap-

peals for the eighth circuit, completely disposes of the

ob.i'ection to the jurisdiction of the court here made. In

the case referred to it appeared that the City of Ottum-

wa had entered into a contract for the construction

of water works and was about to issue bonds for the

purpose of procuring money with which to pay the con-

tract price for such water works. The City Water

Supply Company, a corporation of the state of Maine,

filed its bill of complaint, alleging that it was the owner

of a large amount of real estate and personal property

in the city, on which there had been expended more

than $500,000, was a large taxpayer of said city, and

that the annual tax charge against its property ex-

ceeded $2,000. The court in the opinion said

:

"The amount in dispute in this suit, if only

measured by the injury to the complainant from

the increased taxation of its property In the city

of Ottumwa necessary to provide for the payment

of bonds proposed to be issued for the construction

of the new waterworks, was more than sufficient

to sustain the jurisdiction of the circuit court.

Whether we consider the proposition of the $398,991

—the cost of the proposed waterworks— which

would rest on the complainant's property as part

of the taxable property of the city, or the two-mill

tax thereon during the period of 50 j-ears provided

for, the burden or incumbrance which would be

made to rest on the property of complainant would

considerably exceed the sum of $2,000.
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"But the city of Ottumwa was about to enter

into the proposed contract for the erection of water-

works, and issue and negotiate bonds of the city as

proj)osed to the amount of $398,900 to procure

money to pay for the same. Complainant contends

that the city, being already indebted beyond the

constitutional limit, has no right or power to enter

into such contract or issue such bonds. A^^iether

it has or has not such power to issue and negotiate

that large amount of bonds is certainly the matter

in dispute in this suit, brought to restrain and pro-

hibit the city from taking such action. Johnston

V, City of Pittsburg, 106 Fed. 753; Rainy v. Her-

bert, 55 Fed. 443; Market Co. v. Hoffman, 101 U.

S. 112; Railroad Co. v. Ward, 2 Black, 485; Stin-

son V. Dousman, 20 How. 461 ; Scott v. Donald, 165

U. S. 107."

Attention is also called to the opinion of the circuit

court on granting the first preliminary injunction in

the case in 119 Fed. 325. District Judge McPherson in

the opinion referred to said:

*'And I believe, and so hold, that, both because

of the amount of the debt that complainant will be

required to pay and because of the amount of the

alleged illegal debt, the court has jurisdiction."

By the contract involved in the case of the City of

Ottumwa V. Water Supply Co. it was provided that the

construction of such waterworks should be commenced

"within sixty days after the ratification and approval

of tlie contract by the electors of said city at a special



election to be called, or as soon thereafter as the city

should succeed in negotiating and selling its bonds for

the purpose of creating a trust fund." (See statement

of facts, p. 317.) The contract involved in the case at

bar provides

:

*'In case said city shall fail to sell -aid bonds

on or before July 1, 1909, then this contract shall

become null and void." (Amended Bill, p. 35.)

The circuit court of appeljis in the opinion in the

City of Ottumwa case cites, among other .-luthorities,

Johnson v. City of Pittsburg, 106 Fed. 753. The court

in the opinion in that case said:

"This is a bill in equity brought by James C.

Johnston, a citizen of South Carolina, and a property

owner and taxpayer of Pittsburg, against the said

city, several of its officials, and the Pennsylvania

Asphalt Company, a corporation of the state of

New Jersey. The allegation of the bill is that a

contract for grading and paving several streets of

said city was unjustly and illegaljy awarded said

asphalt company. The relief sought against the

city is that it be enjoined from entering into a con-

tract with the asphalt company pursuant to such

letting, from executing and delivering such contract,

and from paying any money thereunder. The relief

sought against the asphalt comi:)any is that any

contract made with it by the city be surrendered for

concellation. The bill avers the matter in contro-

versy exceeds $2,000. To this bill the respondents

unite in a plea in which they allege that the total

liabilitv of the citv under the contract is less than



$300,000 ; that the total valuation of the city for tax-

ation is $270,000,000, and that the value of the com-

plainant's property is about $3,500; that the taxes

that can be levied on complainant's property by

reason of the performance of said contract can not

amount to $2,000. The plea alleges that the amount

in controversy is less than $2,000, and therefore the

federal court has no jurisdiction. It will thus be

noted the only question now before us is one of

jurisdiction,—whether the requisite jurisdictional

amount is involved. After careful consideration,

we are of opinion this plea must be overruled. The

bill does not seek to enjoin the levy of a proposed

tax, or restrain collection of one levied. True, it is

averred complainant is a property owner and tax-

payer; but this is evidently done to show he is not

an intermeddler, and on the theory that such facts

give him standing to file a bill to question the legal-

ity of the contract. If the prayers of the bill were

granted on final hearing, the asphalt company

would be deprived of a contract far in excess of the

required jurisdictional sum. If this asphalt com-

pany was respondent in a bill filed in a state court,

the prayer of which was to strike down such a con-

tract, manifestly its right of removal to a federal

court, if otherwise proper, could not be denied by

reason of the allegation that the matter in contro-

versy was the amount of taxes the complainant

would have to pay if the contract were performed."

In this connection the fact that the American Light

& Water Company is now a defendant (Record pp.

128-130) should not be overlooked. What is the value

to the American Light & Water Company of the con-
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tract for the construction of the water works and of

the contract for the purchase of the bonds? Does the

amount in controversy between the complainant and

the American Light & Water Company exceed the sum

of $2,000, exclusive of interest and costs! It would

seem to us that these questions do not require answers.

In the brief for appellant an effort is made to dis-

tinguish the City of Ottumwa case. It is said that the

City of Ottumwa was without power to extend its debt

limit, whereas the City of Helena has the power to incur

the indebtedness in question by virtue of section 6 of

article 13 of the constitution of Montana and certain

provisions of the Revised Codes of this state to whicli

reference is made.

Whether or not the City of Helena has the power

or authority to incur an indebtedness by issuing the

bonds proposed to be issued is the very question in dis-

pute. In the application of the principles determining

the amount in controversy, which were applied in the

City of Ottumwa case, it is absolutely immaterial

whether there is an entire absence of power to incur the

indebtedness or a failure to observe the requirements

necessary to take advantage of the power waere it ex-

ists. In either event there is a want of power to issue

bonds. Furthermore, the assumption that the City of

Helena has the power to extend the debt limit of said

city or incur the indebtedness in question is wholly un-

warranted in view of the constitutional provision, the
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provisions of the Revised Codes referred to and the alle-

gations of the bill of complaint as amended.

This court in the case of Northern Pacific Railway

Company vs. Pacific Coast Lumber Mfrs. Ass'n., 165

Fed. 1, cities the City of Ottumwa case a])provingly.

The rule applied by this court to determine the amount

in controversy in the Northern Pacific Railway case,

165 Fed. 1, when applied to the case now before the

court establishes beyond question the proposition that

the amount in controversy is not measured by the tax

already levied which complainant will be required to

pay.

District Judge Hunt, in his opinion in this case,

and which will be found at the conclusion of this brief,

said, with reference to the objection to the jurisdiction:

"The learned counsel for the defendants have

questioned the jurisdiction of this court, contending

that, although a purpose of the bill is to prevent the

issuance and delivery of the $600,000.00 of bonds,

vet the amount in controversy is simply the tax

levied against the property of the complainant for

the year 1908, which only amounts to $398.50. Com-

plainant, on the other hand, argues that this court

has jurisdiction, in that the main purpose of its

bill is to prevent the carrying out of the contract

for the construction of the water system, and to

prevent the issuance and delivery of the $600,000.00

of bonds, and that prevention of the collection of

the tax already levied is merely incidental to the

main relief sought. A careful reading of the bill
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convinces me that the position of the complainant

is correct. What it really seeks to do is to prevent

the city of Helena from entering into the proposed

contract for the erection of water works, and the

issuance and delivery of $600,000.00 of the bonds

of the city to procure money to pay for the pro-

posed new water system. There is, accordingly,

involved the very important question whether the

city has the right and i)Ower to enter into such pro-

posed contract, and to issue such proposed bonds.

The case thus presents an instance of a taxpayer

questioning the validity of a proposed issue of

bonds of $600,000.00, and of a contract involving

over $200,000.00, and also of the le^^ and collec-

tion of taxes for years to come to pay interest and

principal on the bonds. Under such a state of facts,

•a taxpayer, whose taxes during the period of years

provided for in the bonds, would exceed the sum of

two thousand dollars, has a right to invoke the

.iurisdiction of the circuit court of the United States,

provided always, diversity of citizenship exists.

City of Ottumwa v. Water Supply Co., 119 Fed.

315.

N. P. Ry. Co. V. Pacific Cost Lumber Mfrs.

Ass'n., 165 Fed. 1."

In the case of Brown v. Truesdale, 138 U. S. 389,

which was a suit "to enjoin the collection of a tax

levied to pay interest on county bonds and the making

of any further levy, and for a decree declaring the bonds

invalid and enjoining the holders from collecting the
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same," commenced by several hundred taxpayers, the

court in the opinion said

:

"The main question at issue was the validity

':^f the bonds, and that involved the levy and collec-

tion of taxes for a series of years to pay interest

thereon and finally the principal thereof, and not

the mere restraining of the tax for a single gear.

The grievance complained of was common to all

the plaintiffs and to all whom they professed to

represent. The relief sought could not be legally

injurious to any of the taxpayers of the county, as

such, and the interest of those who did not join in

or authorize the suit was identical with the interest

of the plaintiffs. The rule applicable to plaintiffs

each claiming under a seperate and distmct right,

in respect to a separate and distinct liability, and

that contested by the adverse party, is not ap-

plicable here. For although as to the tax for a par-

ticular year, the injunction sought might restrain

only the amount levied against each, that order was

hut preliminary, and was not the main purpose of

the hill, hut only incidental. The amount in dispute,

in vieiv of the main controversy, far exceeded the

limit upon our jurisdiction, and disposes of the oh-

jection of appellees in that regard."

' In the case of Colvin v. City of Jacksonville, 158

U. S. 455, which was commenced by a taxpayer to ob-

tain an injunction preventing the issuance of certain

bonds, it was held that "the amount of the interest of

complainant, and not the entire issue of bonds, was the

amount in controversy." The court in the opinion cites
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the case of El Paso Water Co. v. El Paso, 152 U. S. 157,

which was also a suit for an injunction to prevent the

issuance of bonds, and quotes as follows from the

opinion therein

:

"The bill is filed by the plaintiff to protect its

individual interest, and to prevent damage to itself.

It must, therefore, affirmatively appear that the

acts charged against the city, and sought to be en-

joined, would result in its damage to an amount in

excess of $5,000. So far as respects the matter of

taxes, ivhich by the issue of bonds would be cast

upon the property of the plaintiff, it is enough to

say that the amount thereof is not stated, nor any

facts given from which it can be fairly inferred."

In the case before the court the value of the taxable

property of the complainant is stated, the value of all

of the taxable property of the city is stated, and, further-

more, it is alleged that the amount of taxes which com-

plainant would be required to pay would exceed the sum

of $10,000. It thus appears that the "taxes which, by

the issue of bonds, would be cast upon the property of

the plaintiff" are shown to be in excess of the jurisdic-

tional amount.

In the opinion in the case of Colvin v. City of Jack-

sonville, the case of Brown v. Truesdale, 138 U. S. 389,

is cited approvingly, and the following language is

quoted:

"The main question at issue was the validity

of the bonds, and that involved the levy and col-
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lection of taxes for a series of years to pay interest

thereon, and finally the principal thereof, and not

the mere restraining of the tax for a single year.

The grievance complained of was common to all the

plaintiffs and to all whom they professed to repre-

sent. The relief sought could not be legally in-

jurious to any of the taxpayers of the county, as

such, and the interest of those who did not join in

or authorize the suit was identical with the interest

of the plaintiffs. The rule applicable to plaintiffs,

each claiming under a separate and disdnct right,

in respect to a separate and distinct liability and

that contested by the adverse party, is not ap-

Dlicable here. For although as to the tax for the

particular year, the injunction sought might re-

strain only the amount levied against each, that

order was but preliminary, and was not the main

puropse of the bill, but only incidental. The amount
in dispute, in view of the main controversy, far ex-

ceeded the limit upon our jurisdiction, and dis-

poses of the objection of appellees in that regard."

In the case of Beadles v. Smyser, 209 LI. S. 393,

28 Sup. Ct. 522, decided April 6, 1908, in which it was

sought by mandamus to compel the levy and collection

of a tax to pay certain judgments, the court in the

opinion said:

''The question is first made as to the jurisdic-

tion of this court, because it is averred that the sum
of $5,000 is not involved; but we are of the opinion

that the issue made and decided involved the val-

idity of the $16,000 and upwards, of judgments

described in the petition and amended writ. The
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prayer of the petitioner was for a continuous levy

of taxes for the amount permitted by law, to be ap-

• plied in payment of the judgments. The answer

set up that all the judgments were barred by the

statute of limitations, and the district court of

Noble county determined tliat the judgments and

each and all of them set out in the petition and

alternate writ of mandamus had become dormant

and were barred by the statute of limitations. This

judgTQent was affirmed by the supreme court of

Oklahoma. * * *

"We think the judgment in this case involves

the validity of all the plaintiff's judgments, and that

the amount in controversy is not simply the fund in

the hands of the treasurer, but the amount of all the

judgments concerning which relief was sought and

which were directly adjudicated to be barred by the

statute of limitations."

The argument that the amount of taxes which may

be levied in the future is purely speculative is fully

answered by the opinon of District Judge Whitson in

the case of Board of Trustees v. Berrjnuan, 156 Fed.

112. The suit was for the purpose of an injunction

to prevent the levy and collection of taxes against

certain property which it was claimed was exempt from

taxation. Judge Whitson in the opinion said:

"It is objected that an amount sufficient to

sustain jurisdiction is not disclosed, the tax sought

to be collected being $946.32; that the amount of

the tax, and not the value of the property taxed,

furnishes the criterion by which jurisdiction shall
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be determined, and that future taxa'ion is so

speculative and involved in so much uncertainty

as not to be a subject of inquiry; that complainant

may not be the owner of the property, and if so

future taxs may not be assessed. As to the extent

of this rule, we must now inquire."

Eeference is made to many authorities. The court

further said:

"The scope of the bill is clearly one beyond

mere relief against the tax which is mentioned. * *

"It is true the validity of a tax less than $2,-

000 is incidentally involved, but that can not be

construed as a limitation upon the broader pur-

pose in view. The value of the matter in dispute

is the test by which jurisdiction is determined."

In the case of Bitterman v. Louisville & N. R. Co.,

207 U. S. 205, 225, the court said:

"Besides, the substantial character of the

jurisdictional averment in the bill is to be tested, not

by the mere immediate pecuniary damage resulting

from the acts complained of, but by the value of

the business to be protected and the rights of prop-

erty which the complainant sought to have recog-

nized and enforced."

In the case of Nashville R. Co. v. McConnell, 82

Fed. 65, 74, District Judge Clark uses the following

language

"The loss likely to result in the future enters
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into the value of the object of the suit for pre-

ventitive relief."

Humes v. Fort Smith, 93 Fed. 857, 862.

Delaware, L. & W. R. Co. v. Frank, 110 Fed.

689, 694.

In Hunt V. New York Cotton Exchange, 205 U. S.

322, 336, the court in the opinion said:

"In Mississippi & M. R. Co. v. Ward, 2 Black,

485, it was decided that jurisdiction is tested by

the value of the object to be gained by the bill. To

the same effect is Board of Trade v. Cella Com-

mission Co., 145 Fed. 28. In the latter suit the

Chicago Board of Trade obtained a decree re-

straining the use of its continuous quotations by

the^ Cella Commission Company. It was said that

the amount or value of such right is not the sum

a complainant might recover in an action at law

for the damage already sustained, nor is he re-

quired to wait until it- reaches the jurisdictional

amount. The latter declaration is supported by

Scott V. Donald, 165 U. S. 107."

See generally:

Opinion of this court in Rocky Mountain Bell

Tel. Co. V. Montana Federation of Labor,

156 Fed. 809.

In concluding the discussion of this branch of the

case we respectfully submit that the objection to the

jurisdiction is without merit.
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II.

SHOULD THE INJUNCTION BE MODIFIED?

In asking for a modification of the injunction it is

assumed in behalf of appellant that the lower court only

intended to enjoin the sale and delivery of the particular

bonds advertised for sale and did not intend to question

the authority of the city to incur an indebtedness by

the issuance of bonds to the amount of $600,000.00,

which authority the city claim^s by virtue of the election

held in the month of April, 1908.

The injunction granted is no broader in its scope

than the prayer therefor (Rec. p. 77). In the opinion of

Judge Hunt it is said:

"As temporary injunction must issue, because

of reasons already given, I express no opinion at

this time upon the other questions raised with re-

spect to the bonds, including the very important

question whether the city can issue valid bonds at

all until the proper courts have directly decided

that it has authoritj^ to acquire the right to the use

of the waters of McClellan creek, as of superior

public need. That a city may generally condemn a

water right has been decided by the supreme court

of the state in Helena v. Rogan, 26 Mont. 452, but

whether the water of McClellan creek that has al-

ready been appropriated by ranchmen can be taken

by the city upon the ground that the proposed use

of the city is a more necessary use seems to be an

open question.
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Complamant is requested to draw an order."

The "other questions" raised with respect to the

bonds are the following:

(a) Is the issuance of bonds for the purpose of

procuring a water supply from McClellan creek author-

ized before it is determined that the city can acquire the

right to the use of the waters of said creek!

(b) Should the interest, as well as the principal,

be considered in determining the extent of the obliga-

tion or the amount of indebtedness which will be incur-

red by the issuance of the bonds?

(c) Did the authority conferred by the election

held in April, 1908, expire at the time of the completion

of the assessment roll for that year!

(d) Is it necessary that two elections should be

held before bonds of the character of those in question

can be issued!

(e) Has the city the right to submit to the tax-

payers the question of procuring a particular supply!

(f) If the question of acquiring a particular sup-

ply can be properly submitted to the taxpayers can the

question be submitted together with the question of in-

curring an indebtedness and the question of issuing

bonds in such a way that the taxpayers must vote for

or against all of such questions!
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(g) Can the City of Helena acquire by condemna-

tion, or by purchase, any other supply or system than

the supi^ly and system now existing?

(h) Is Ordinance No. 717, providing for submis-

sion to the voters of the question of issuing bonds, void

because it contains several separate and distinct sub-

jects?

We will discuss these questions in the order in

which they are stated.

(a) Is the Issuance of Bonds for the Purpose

of Procuring a Water 5uppiy from McCIel=

Ian Creek Authorized before It Is Deter=

mined that the City Can Acquire the Right

to the Use of the Waters of said Creek.

The notice of the special election stated that the

purpose of the election was to submit to the taxpayers

it* * * ^]^g proposition whether or not said

City of Helena shall increase its indebtedness over

and above the three per cent limit fixed by law, by

the issuance

—

" (a) Of water bonds of said city to the amount

of six hundred thousand dollars for the purpose of

securing a water supply for said city from McClel-

lan creek and constructing a water system for said

city, which said water supply and water system the

city shall own and control and the revenue from

which shall be devoted to the payment of the in-
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debtedness incurred therefor." (Eec. p. 100.)

Section 3458 of the Revised Codes provides:

"The money arising from the sale of bonds

must be paid into the city or town treasury, and ap-

Dlied only to the purpose for which the bonds were

issued. '

'

In the bill of complaint as amended it is alleged:

"That all of the waterar of McClellan creek has

been appropriated and is now being used for irriga-

tion purposes on the lands adjacent to McClellan

creek, and in the vicinity thereof, and located with-

in the basin through which said creek flows, and

that said water is »^w available for supplying said

city and its inhabitants with water; that the said

City of Helena has no interest in and does not own

or control the waters of McClellan creek or any part

•thereof, and has no right or authority to convey the

said waters or any part thereof to the City of Hel-

ena, and that if said water system is so constructed

to the said McClellan creek for the purpose of con-

veying the said water to the City of Helena the

said city can not appropriate and convey said water

to the said City of Helena, and the said plant so

.constructed will be useless for that purpose." (Ree.

pp. i^and 70.)

In the answer it is alleged that actions have been

instituted and are now i)ending for the purpose of ac-

quiring the right to the use of the waters of McClellan

creek by the exercise of the power of eminent domain.

(Rec. pp. 173-174.)
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Sec. 15 of Art. 3 of the Constitution declares that:

"The use of all water now appropriated, or

that may hereafter be appropriated, for sale, rental,

distribution or other beneficial use * * * shall

be held to be a public use."

Section 7333 of the Revised Codes provides that

private property appropriated to a public use may be

taken by virtue of the power of eminent domain, "but

such property must not be taken unless for a more

necessary public use than that to which it has already

been appropriated. '

'

In the opinion in the case of City of Helena v.

Eogan, 26 Mont., 452, which was a proceeding instituted

by the city to acquire by condemnation the right to the

use of the waters of McClellan creek, the court said

:

"Another question presented is this: Can water

already appropriated to a public use be condemned

in eminent domain proceedings for any other use,

whether the use is a more necessary public use or

not? Section 2214 of the Code of Civil Procedure

provides that: 'Before property can be t^en it

must appear: * * * (3) If already appropri-

ated to some public use, that the public use to which

it is to be applied is a more necessaiy public use.'

It must so appear in the complaint. The use of

water to irrigate a fann under the water right law

is a public use. (Section 15, Art. Ill, Constitution;

Ellinghouse v. Taylor, 19 Mont. 462; 48 Pac. 757.)

The law permits the condemnation of a water right

by a city, as we have seen. Therefore the position
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being used for any beneficial use can not be taken

for any other use, whether the other use is a more

necessary public use or not, is not tenable. Whether

the use of water by the city is necessary—that is,

whether the city needs a water supply—is for the

city, and for the city alone, through its council, to

say. Whether it is necessary to condemn the water

right in order to supply the city is to be alleged,

and a judicial question to be determined by the

court. That it is a more necessary use than that

of the ranchman is to be alleged, and by the court

judicially determined. If it were not, then not only

could a city condemn and take the water from a

ranchman owning and irrigating 160 acres of land,

but could, on its own allegation of superior neces-

sity, condemn and take the water from another

and a neighboring city, and leave it dry. And here

again we may, in passing, say that the necessity

for a complete description of the property to be

taken is necessary, to the end that the court may

see that the proposed use is superior in point of

necessity to the present public use.

"The right to take depends largely upon the

superior necessity. In 1886 this court, in City of

Helena v. Harvey, 6 Mont. 114, 9 Pac. 903, held that

the right of the city to have the property condemned

must be stated in the complaint. (Revised Statutes

of 1879, Code of Civil Procedure, Sec. 586.) The

right will depend, among other things, upon the

answer to the (juestion: Is the intended use su-

perior in point of necessity to the present use?

Enough must be alleged to show to the court that

it is. The mere statement that it is a use superior
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in neoessit}^ would not be sufficient without the

facts as to the present use coupled with those ap-

pertaining to the intended one."

If it should be determined that the use for which

the city is seeking to acquire the water of McClellan

creek is not a more necessary use than that to which the

water is now applied, then the money realized from the

sale of the bonds in question could not be used for the

purjDOse for which the indebtedness is proposed to be

incurred. As the money can not be used for any other

purpose (Sec. 3458, Rev. Codes), it necessarily follows

that until the right to acquire the supply from McClellan

creeik has been determined, there is no authority to issue

and sell the bonds. In the case of City of Helena v.

Rogan it was decided that the city can have the question

of the right to acquire a supply by condemnation de-

termined before it has authority to incur an indebted-

ness for snch supply, but it was not decided that the

indebtedness can be incurred before the right to acquire

the supply is determined.

As it appears that all of the water of McClellan

creek has been appropriated, and the use of water is de-

clared to be la public use, it is necessiary for the city, in

order to acquire the right to the use of such water, to

allege and prove that the use for which it is seeking to

take the water is a more necessary public use than the

use for irrigation.
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City of Helena v. Harvey, 6 Mont., 114-118.

2 Lewis on Eminent Domain, 2d Ed., p. 894.

Until the evidence pro and con on the issue of a

more necessary public use bas been introduced and con-

sidered, even the court in which the proceedings are

pending can not say whether or not the city can acquire

the right to the use of such water. As said by the court

in the opinion in the case of City of Helena v. Rogan,

26 Mont., 476:

"Is the intended use superior in point of neces-

sity to the present use? Enough must be alleged

to show to the court that it is. The mere statement

that it is a use superior in necessity would not be

sufficient without the facts as to the present use

coupled with those of the intended use."

We therefore submit that an indebtedness can not

be incurred to procure a water supply from McClellan

creek until it has been determined that such a supply

can be procured.
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(b) Should the Interest, as well as the Princi=

pal. Be Considered in Determining the Ex=

tent of the Obligation or the Amount of

Indebtedness Which Will Be Incurred by

the Issuance of the Bonds ?

Sec. 6 of art. 13 of the Constitution of the State of

Montana provides

:

"No city, town, township or school district shall

be allowed to become indebted in any manner or for

any purpose to a/n amount, including existing in-

debtedness, in tlie aggregate exceeding three per

centum of the value of the taxable proj)erty therein,

to be ascertained by the last assessment for the

state and county taxes previous to the incurring of

such indebtedness, and all bonds or ohligations in

excess of such amount given by or on behalf of, such

city, town, township or school district shall be

void."

When the three per cent limit is extended by virtue

of the i^roviso to the section, a city is prohibited

from be€oming indebted in any manner or for any

purpose in excess of the extended limit, and the declara-

tion that "all bonds and obligations" in excess of the

three per cent limit shall be void, applies equally to

bonds land obligations in excess of the ext^ended limit. In

other words, where the limit is extended the prohibition

and declaration contained in the first part of the section

apply to the extended limit.

The court in the case of State v. City of Helena,
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24 Mont. 521, had under consideration the vmestion of

what constitutes a debt or an indebtedness within the

prohibition of the Constitution. The case involved the

validity of a contract by which the city had agreed to

pay for water furnished a stated amount each year for

a 'term 'of years. The court in the opinion said

:

*'The first question we shall consider is: Did

the City of Helena, by entering into the contract for

a water supply, incur an 'indebtedness,' within the

meaning of that term as it is used in sec. 6 of art.

1.3 of the Constitution of Montana 1"

In the discussion of this question the court quotes

approvingly from the opinion in the ease of Burlington

Water Co. v. Woodward, 49 Iowa, 59 as follows

:

"It is believed that the Constitution applies not

only to a present indebtedness, but also to such as

is payable on a contingency at some future day, or

which depends on some, contingencj^ before a lia-

bility is created. But it must appear that such con-

tingency is sure to take place, irrespective of any

action taken, or option exercised, by the city in the

future. That is, if a present indebtedness is in-

curred, or obligations assumed, which, without

further action on the part of the city, have the ef-

fect to create an indebtedness at some future day,

such are within the inhibition of the Constitution.

But if the fact of the indebtedness depends upon

some act of the city, or upon its volition, to be ex-

ercised or determined at some future date, then no

l^resent indebtedness is incurred, and none will be
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until the period arrives, and the required act or

option is exercised, and from that time only can

it be said there exists an indebtedness. '

'

The court further quotes from the opinion in the

case of City of Springfield v. Edwards, 84 111. 226, as

follows

:

"The prohibition is against becoming indebted,

—that is, voluntarily incurring a legal liability to

pay,

—

'in any manner or for any purpose.,^ when a

given amount of indebtedness has previously been

incurred. It could hardly be probable that any two

individuals of average intelligence could understand

this language differently. It is clear and precise,

and there is no reason to believe the convention did

not intend what the words convey. A debt payable

in the future is obviously no less a debt than if

payable presently; and a debt payable upon a con-

tingency, as upon the happening of some event,

such ias the rendering of service or the delivery of

property, etc., is some kind of a debt, and there-

fore within the prohibition. If a contract or under-

taking contemplates, in any contingency, a liability

to pay, when the contingency occurs, the liability

is absolute,—^the debt exists,—and it differs from a

present, unqualified promise to pay only in the

manner by which the indebtedness was incurred.

And, since the purpose of the debt is expressly ex-

cluded from consideration, it can make no difference

whether the debt be for necessary current expenses

of for something else.
'

'

After referring to numerous authorities, the court

said:
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"If, by entering into the contract before us, an

indebtedness was not created, what was the purpose

of section 11 of the ordinance, wherein the city

bound itself during the term of five years to levy

annual taxes under the pro\dsions of the Political

Code authorizing the levying of taxes for general

purposes to pay for water supplied under the eon-

tract! It may well be said that this obligation in it-

self implies the existence of a debt in favor of the

appellant and against the city.

"It follows, from the view we have tafeen of

the proposition before us, that the question asked

in the beginning of this opinion must be answered

in the affirmlative.

"

It would seem that the opinion and decision of the

court, from which the foregoing quotations are made, is

conclusive of the proposition that the interest is as

much a part of the indebtedness as the principal itself.

By the issuance of the bonds in question the citj'' incurs

the obligation to levy and collect taxes to pay the in-

terest as it matures. As said by the court, the obliga-

tion thus imposed upon the city "in itself implies the

existence of a debt." If the obligation to pay for water

as the same is furnished constitutes a debt, then by no

process of reasoning can the obligation arising from

the promise to pay a stated amount of money at a

certain time be anything but a debt. The obligation to

pay interest on the bonds requires the levy and collec-

tion of a tax just the same as the obligation to pay the

principal.
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If the interest is not a part of the debt, then the

constitutional provision does not accomplish the purpose

it was intended to accomplish. There is no limitation of

the amount of interest which a city can pay for a loan.

Wlien bonds are offered for sale they may be sold to

the person who will pay the highest premium or to the

person who will take them at the lowest rate of interest.

Let us assume that three per cent of the assessed valua-

tion of the property of a city is ^a hundred thous'and

dollars. It is the desire of the city to obtain one hun-

dred and fifty thousand dollars for certain purposes.

Grood municipal securities, bearing four per cent in-

terest, can be sold at par. One hundred thousand dollars

of bonds, payable in twenty years, ^and bearing interest

at eight per cent, can be sold at a premium of fifty

thousand dollars. Now, if the interest to be paid on

bonds is not a part of the indebtedness which is created

by the issuance of the bonds, what is there in the Con-

stitution to prevent an agreement to pay interest at

a rate which will enable a city to secure an amount of

money largely in excess of three per cent of the as-

sessed value of the taxable property therein?

, It was clearly the intent of the framers of the

Constitution that the burden to be imposed upon the

taxpayers of a city should be limited without regard

to whether the taxes to be collected are used for the

payment of the principal or interest. It seems to us

that the test by which to determine the extent of indebt-
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edness created is the amount of taxes required to be

levied and collected to satisfy the o^bligatiou. . This is

the test applied by the court in the case of the State v.

City of Helena, supra, and is certainly the true test.

Any other construction of the constitutional provision

would not furnish protection to the taxpayers, because

the burden on the taxpayers could be increased by the

l^ajanent of a rate of interest in excess of the value of

the use of the money borrowed.

The Constitution says "all bonds or obligations in

excess of such amount * * * shall be void." This

language makes the question of indebtedness depend

upon the existence of an obligation. If there is an obli-

gation, there is an indebtedness.

The court in the case of State v. Hickman, 11 Mont.

541, in the opinion said

:

"In Appeal of Eric, supra, the court construed

a section of the Constitution which provided that

'the debt of any county * * * shall never ex-

ceed seven per centum upon the assessed value of

the property therein,' and said: 'A debt means a

fixed and certain obligation to pay money, or some

other valuable thing or things, either in the present

or in the future. * * * It is idle to urge that

the restriction includes only a bonded indebtedness,

for such is neither the constitutional letter nor

spirit. A floating debt usually ends in a bonded

debt, and the former is just as obligatory as the

later.' * *
*

"Blackstone says: 'Whatever, therefore, the
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laws order any one to pay, that becomes instantly

a debt which he hath beforehand contracted to dis-

charge.' * * *

''The interest which has been prescribed by

law is an inseparable part of the liabilities or obli-

gaitons which are evidenced by the warrant."

In the case of State Savings Bank v. Barrett, 25

Mont, 112, the court held that the contract to pay in-

terest oonstitutes an obligation just the same as a con-

tract to pay the principal, and that a law relieving the

party from the obligation to pay interest as contracted

impairs the obligation of the contract. The court in

the opinion said

:

*'That which hinds a party to the fulfillment

of his agreement is the obligation of a contract. It

consists of the duty which the law imposes upon the

parties ito perform their agreement. The duty

which the law casts upon a party to comply with the

terms of the contract which he has promised to per-

form, is therefore the obligation of his contract.

Impairment of this obligation by state legislation

is prohibited."

The question whether a contract to pay interest

creates an indebtedness was fully and ably considered

in the case of Coulson v. Portland, Fed. Cas. No. 3275.

In that case the City of Portland became liable for the

payment of the interest upon certain bonds issued by a

railroad company. Judge Deady in the opinion said

:

"The second abjection raises the question, Can
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ihe city lawfully issue interesit coupons to railway

bonds, payable half yearly through a period of

twenty years, and amounting in the aggregate to

over $300,000? The charter (section 135) seems to

answer this question in the negative, when it sub-

stantially declares in pursuance of section 5 of ar-

ticle 11 of the constitution that the indebtedness or

liability of the city must never exceed in the aggre-

gate one sixth of that sum. But the defendants

insist, that as the ordinance providing for the issue

of these coupons also provides for raising revenue

and appropriates it to the payment of them as they

fall due, no indebtedness or liability is thereby

created or incurred. In support of this extra-

ordinary proposition they cite the single ease of

People V. Pacheco, 27 Cal. 175 * * *

"These constitutional provisions restraining

<"he creation of public debts are the gradual out-

growth of the last twenty or thirty years. They

have been erected by the peoples of various states

as barriers against the creiation of debt by the legis-

lautre in a time of popular excitement about in-

ternal improvements. In the adoption of these and

kindred provisions in the constitution of this state,

the people of Oregon supposed that they were there-

by putting it out of the power of the assembly and

municipal corporations, to pledge the present and

future joroperty and labor of the country, for the

pa^Tnent or guarantee of stocks or bonds of private

corporations formed for building railways and the

like, for the benefit primarily of a few individuals.

*'To say that a sum of money due or owing

from A to B, is not a debt, because A has promised

to appropriate, or has appropriated, a portion of
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his future income to its payment, is a proposition in

legal metaphysics that I can not comprehend. A
debt exists against the city whenever the city agrees

to pay money in return for services or for money
•borrowed. Every one of these interest coupons,

when issued by the mayor and auditor as provided

in the ordinance, is a promise by it to pay to the

holder so much money. If this is not a debt, or

evidence of one, then an ordinary promissory note

is not. The fact that the ordinance appropriates

money to pay these coupons, as they fall due, makes

no difference. There is no magic in the legislative

formula—'there is hereby appropriated.' That does

not change the fact that the city owes these coupons,

and what it owes to another is a debt due that other.

Besides, there is no money in fact set apart by this

formula of appropriation, until it is collected.

"The ordinance, by providing for the levy and

collection of taxes to pay these coupons, recognizes

the fact that their issue creates a debt against the

city, and thereby undertakes to provide means of

payment. '

'

The Coulson case is cited by the supreme court of

the United States in the opinion in the Walla Walla

case, 172 U. S. 1, as an authority in support of the

proposition that a contract to pay for something to be

furnished in the future creates a debt.

In the case of Herman v. City of Oconto, 86 N. W,

681, the court, in discussing the question of a contract

to pay iu'terest creating a debt, said

:

*'The only case which in any way supports the



—36—

theory in question is Coiilson v. Portland, Fed. Cas.

No. 3275, which denied the right of the defendant

city to issue interest coupons to railway bonds pay-

alble half-yearly through a period of twenty years.

We decline to follow it. Interest rests upon much
the same grounds as contracts for light and water.

There may exist an obligation to pay, but, under

the constitution, the indebtedness as to interest

comes into existence each year as the obligation

matures. It can not be said to be a present indebt-

edness, under any reasonable construction of the

constitution. '

'

It will be noticed that the count places the obliga-

tion to ]3ay interest upon the same basis as the obliga-

tion to pay for light or water furnished. In Wisconsin it

is held 'that a contract to pay for light or water as

furnished does not create an indebtedness at the time

the contract is entered into. It is apparent that if the

AVisconsin court had adopted the rule announced

in the case of State v. Oity of Helena, 24 Mont.

521, that court would have held that a contract to pay

interest creates a debt.

As it is conceded thaJt the princiiDal and mterest of

the bonds projiosed to be issued will exceed in amount

the limit of indebtedness which the city is authorized

to incur, it follows that if 'the interest as well as the

principal is to be considered in determining the amount

of indebtedness, the indebtedness in question is un-

authorized.
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(c) Did the Authority Conferred by the EIec=

tion Held in April Expire at the Time of the

Completion of the Assessment Roll for

1908?

Sec. 6 of art. 13 of the 'Constitution of Montana

requires that the question of extending the limit of in-

debtedness over and above the three per cent shall be

submitted to a "vote of tlie taxpayers affected thereby."

The taxpayers to be affected by incurring an indebted-

ness at this time are those whose names appear upon the

last assessment roll and against whom a liability for

taxes will exist at the time the indebtedness is incurred.

There may be, and probably are, several hundred tax-

payers on the assessment roll for this year who

were not taxpayers at the time the election was held.

On the other hand, there may be many of the taxpayers

who voted or were entitled to vote at the election held

in April, 1908, who have sold their property and whose

names do not appear on the assessment roll for the year

1908. The Constitution, in providing that the question

of incurring the indebtedness shall be submitted to the

taxpayers ''affected thereby," clearly intended that the

taxpayers owning property at the time the indebtedness

is incurred shall have the right to vote on the question

of incurring the indebtedness. It is the incurring of

the indebtedness, and not the authority to incur the

indebtedness that affects the taxpayer. "^AHien the in-
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debtedness is incurred his property, together with the

other property in the city, is charged with a liability for

the payment of such indebtedness through the medium

of taxes. The value of his property depends upon the

amount of taxes for which the property is or will be

liable. It is impossible to give effect to the words "af-

fected thereby," unless the construction here contended

for is adopted. If an indebtedness can be incurred a

year after an election, then it can be incurred ten years

later, when, j^erhaps, a large majority of the taxpayers

who voted at the election have died or disposed of their

property, and can in no manner be affected by the in-

curring of the indebtedness.

In ascertaining the amount of indebtedness which

may be incurred, reference must be made to the "last

assesment for the state and county taxes previous to

the incurring of such indebtedness." This is the man-

date of the Constitution. If the taxpayers vote to incur

an indebtedness to the full amount that can be incurred

at the time the election is held, and before the indebted-

ness is created a new assessment is made reducing the

value of ihe taxable property, the authority conferred

by the election at once becomes inoperative. It is reason-

able to suppose that the framers of the Constitution

inltended the last assessment previous to incurring the

indebtedness to control not only as to the amount of

the indebtedness, but also in detennining who "the tax-

payers affected thereby" are. Unless the time within
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which ithe indebtedness may be incurred is limited, as

contended, there is no limit, and the requirement of the

Constitution that "the question" shall be submitted

"to a vote of the taxpayers affected thereby" does not

mean whait it says. The words "'affected thereby" must

be given some significance. The granting of authority

to incur the indebtedness does not affect the taxpayers,

but it is the incurring of the indebtedness that affects

them. In using the expression "taxpayers affected

thereby," it was clearly intended to prohibit one set of

taxpayers from authorizing the incurring of an indebt-

edness which would affect another set of taxpayers.

It appears from the answer that the assessment

roll for the year 1908 had been completed prior to the

17th day of December, 1908, the date of the filing of the

answer (Rec. p. 172.) Section 2609 of the Revised Codes

provides as follows:

'

' On or before the first Monday of October he,

(the county clerk) must deliver a copy of the cor-

rected assessment book, to be styled 'duplicate as-

sessment book' to the county treasurer," etc.

It follows, of course, that the assessment roll for

the year 1908 was completed prior to the first Monday

of October of tha)t year.

The only authority we have been able to find which

has any bearing upon this question is the case of Scipo

V. Wright, 101 U. S. 665. In that case the court upheld

the validity of the bonds, because the indebtedness had
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been fully incurred, and the transaction consummated,

before a new assessment roll had superseded the one

in force at the time when the authority for incurring

the indebtedness was given. This point is clearly pointed

out and emphasized in the opinion of the court, as fol-

lows:

*' Recalling the facts, heretofore stated, the

written assent of the required number of taxpayers

on the assessment roll of 1852 was obtained and

verified, and it was filed on the 11th of January,

1853. Then the authority to issue the bonds, borrow

the money, subscribe for the stock and elect railroad

commissioners became perfect. The town did elect

railroad commissioners on the first of March, 1853,

the subscription for the stock of the company was

made, a debt of $25,000 therefor was incurred, and

the bonds or notes for an equal amount were exe-

cuted, and at least some of them were sold at par

and the proceeds of the sale were paid on account

of the subscription, all before any new assessment

roll could be completed and before the law required

any to be made. For all this there was complete

authority, everything was done which was required

. to authorize the creation of the indebtedness to the

railway company. * * * \i jj^^y be admitted

the legislature did not intend that the power con-

ferred upon the railroad commissioners should con-

tinue indefinitely. Hence the assent of two thirds

of the resident taxables, as appearing on the as-

sessment roll made next previous to the borrowing

of the money, was required. But evidently by this

was meant, that the assent should be given by the

taxpayers appearing on the roll made aext before

any debt of the townshii^ should be incurred."
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(d) Is it Necessary that Two Elections Should

Be Held before Bonds of the Character of

Those in Question Can Be Issued?

The authority of a city to incur an indebtedness

does not embrace authority to issue bonds. The au-

thority to issue bonds must be expressly eont'erred and

can not be implied from the power to incur an indebted-

ness.

City of Brenham v. Bank, 144 U. S. 173.

Lehman v. San Diego, 83 Fed. 669.

1 Abbott Mun. Corp., 169a-170.

Nashville v. Ray, 9 Wall. 468.

Hill V. Memphis, 134 U. S. 204.

The legislative assembly may extend the limit of

indebtedness prescribed in sec. 6 of art. 13 of the Con-

stitution by authorizing the city to submit the question

to a vote of the taxpayers affected thereby. This re-

quires an election to determine the question of extend-

ing the limit or incurring an indebtedness before the

authority to incur the indebtedness exists.

By subd. 64 of sec. 3259 of the Revised Codes it

is provided that the ''limit of three per centum shall

not be extended unless the question shall have been

submitted to a vote of the taxpayers affected thereby

and carried in the affirmative by a vote of the majority
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of said taxpayers who vote at such election." Here is

an express provision of the statute requiring an elec-

tion at which the qu»stion of extending the limit may

be submitted, in accordance with the requireraent of the

Constitution. Wlien tlie question referred to in the

Constitution and in the statute has been submitted to

the taxpayers, and a favorable vote has been obtained,

an indebtedness may be incurred.

The holding of such an election is for the purpose

of opening the door so as to permit the incurring of the

indebtedness and not for the purpose of authorizing

the issuance of bonds.

In the case of Lehman v. San Diego, 83 Fed. 669,

decided by the circuit court of appeals for this circuit,

a statute of the State of California authorizing the City

of San Diego "to borrow money upon the faith and

credit of the city," and providing that "no loan shall

be made without the consent to such loan of a majority

of the real estate own-ers of the city residing therein

previously obtained," was considered. It appeared that

the consent of the real estate owners had been obtained

and that money had been borrowed upon bonds issued.

The court declared the bonds invalid, even in the hands

of bona fide purchasers, for the reason that the au-

thority to malke a loan did not include authority to issue

bonds.

Subd. 64 does not confer authority to issue bonds

in excess of the three per cent limit. This subdivision
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authorizes the issuance of bonds to the three per cent

limit for the purpose therein specified, but requires as

a condition to the issuance of bands within the three

per cent limit for a sewerage system, or water supply,

that the proposition must be submitted to a vote of the

taxpayers. Sees. 3454-3460 of the Revised Codes au-

thorizes the issuance of bonds in excess of the three

per cent limit after the authority to incur an indebted-

ness in excess of such limit has been conferred by a vote

of the taxpayers, as provided in the Constitution and

subd. 64,

Sec. 3454 provides that "whenever the council of

any city of town, having a corporate existence in this

state, or hereafter organized under the provisions of

this title, shall deem it necessary to borrow money or

contract indebtedness under its poivers as set forth in

subdivision 64 of section 3259 of the Political Code, or

amendments thereto, the question of issuing bonds or

contracting such indebtedness shall first be submitted to

the qualified electors," etc.

Until, therefore, the election upon the question of

extending the limit or incurring an indebtedness has

been held the power to borrow money or contract an

indebtedness in excess of the three per cent limit, "as

set forth in subdivision 64," doe's not exist , It follows

that not until an election has been held as provided in

subd. 64, the election upon the question of issuing bonds

in excess of the three per cent limit can not be held.
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As the Constitution requires the submission of the

question of extending the limit or incurring the indebt-

edness, tliere is no authority by virtue of the Constitu-

tion to submit any other question. The taxpayers have

a right to vote upon this question without being com-

pelled to grant authority to issue bonds. The proposi-

tion to extend the limit or incur an indebtedness by the

issuance of bonds is a log rolling proposition. Many

taxpayers may be in favor of incurring indebtedness

and against 'the issuance of bonds, but when the propo-

sition to incur an indeptedness by the issuance of bonds

is presented, they have no choice.

The fact that 'subd. 64 authorizes the contracting

of an indebtedness to the three per cent limit for a

sewerage system or a water supply, without the con-

sent of the taxpayers, but provides that if such indebt-

edness is to be contracted by the issuance of bonds the

consent of the taxpayers must be obtained, clearly

shows that the power to issue bonds was regarded by

the legislative assembly as distinct from the power to

incur an indebtedness.

It is provided in sec. 3455 that "at such election

the ballots must contain the words, 'bonds—yes;' bonds

—no.' " This is not "the question" which the Con-

stitution and subd. 64 require to be submitted in order

to authorize the incurring of an indebtedness in excess

of the three per cent limit.

It could, with just as much reason, be said that a
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munieipality might, by submitting the question of ex-

tending the limit or incurring an indebtedness in excess

of the three i^er cent limit, secure authority to issue

bonds, provided the taxpayers are advised that a favor-

able vote upon the question would be taken and con-

sidered as conferring such authority, as to say that a

vote upon the question of issuing bonds may also be

taken and considered as a vote upon the question of ex-

tending the limit. In other words, if a vote upon the

question of issuing bonds may authorize the incurring

of an indebtedness, then for the same reason a vote

ujjon the question of increasing the indebtedness may

authorize the issuance of bonds.

So far as the incurring of an indebtedness in ex-

cess of the three per cent limit is concerned, subd. 64

has to do solely with the question of obtaining the

power to incur an indebtedness, and sees. 3454-3460

have to do solely with the exercise of the power, after

it has been conferred by the issuance of bonds. Subd.

64 defines the question to be submitted for the purpose

of authorizing the incurring of the indebtedness, and

sec. 3455 defines the question to be submitted for the

purpose of authorizing the issuance of bonds. "Where

is the authority to submit both of these questions as

one, or to say that a vote upon one question shall also

be a vote upon the other? Bearing in mind that the

authority to incur an indebtedness does not embrace

authority to issue bonds, and that this is recognized by
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the legislative assembly of Montana in making express

provision for the issuance of bonds, it should not re-

quire any argument to support the contention that two

elections are necessary before the bonds in question can

be issued.

If two elections are required, or if two questions

are to be submitted, the election held did not confer

any authority.

Eea V. Fayette, 61 S. E. 707.

Denver v. Hayes, 63 Pac. 311.

Lewis V. County, 12 Kans. 186, p. 213.

Elyria v. G. & W. Co., 49 N. E. 335.

Farmers L. & T. Co. v. Sioux Falls, 131 Fed.

913.

City of Leavenworth v. Wilson, 76 Pac. 400.

McMillan v. County, 3 Iowa, 311.

(e) Has the City the Right to Submit to the

Taxpayers the Question of Procuring a

Particular Supply ?

The notice of the special election stated that the

purpose of the election was to submit to the taxpayers

*** * * the propositions whether or not

said City of Helena shall increase its indebtedness

over and above the three per cent limit fixed by

law, bv the issuance

—
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*'(a) Of water bonds of said city to the

amount of six hundred thousand dollars for the

purpose of securing a water supply for said city

from McClellan creek and constructing a water

system for said city, which said water supply and

water system the city shall own and control and
the revenue from which shall be devoted to the

payment of the indebtedness incurred therefor."

The ordinance, No. 717 (Exhibit A to the com-

plaint), directed that a special election should be held

for the purpose stated in the notice.

Sec. 3259 of the Revised Codes provides that:

**The city or town council has power * * *

"79. To adopt, enter into, and carry out

means for securing a supply of water for the use

of the city or town or its inhabitants."

Subd. 64 of Sec. 3259 reads in part as follows

:

"For the purpose of providing the city or

town with an adequate water supply for municipal

and domestic purposes, the city or town council

shall procure an appropriate water right and title

to the same and the necessary real and personal

property to make said rights and supph available,

by purchase, appropriation, location, condemnation,

or otherwise. '

'

By virtue of these provisions of the statute the

city council is vested with power to procure a water

supply which involves the exercise of discretion in de-

termining the particular water supply to be acquired.
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By submitting to the taxpayers the question of procur-

ing a water supply from McClellan creek, the city

council delegated a power which the law has declared it

shall exercise and which could not be delegated. One of

the main considerations which should control a city

council in procuring a particular water supply is the

cost thereof. The taxpayers are not advised of the

cost; and if the bonds in question are issued the city

council must necessarily take a supply from McClellan

creeJk, without reference to the cost. This, of itself,

shows the necessity of the city council exercising

the power instead of delegating the power to someone

else.

The rule is that a municipal council can not delegate

a j)ower repuiring the exercise of judgment and discre-

tion.

28 Cyc, pp. 276-278.

2 Abbott on Mun. Corp., p. 575.

In the case of In re Quong Woo, 13 Fed. 229, Mr.

Justice Field said:

"The question presented is the validity of the

ordinance in requiring, for the issue of a license to

'establish, maintain, or carry on' a laundry within

the limits mentioned, the recommendation of twelve

citizens and taxpayers in the block in which the

laundiy is to be 'established, maintained, or carried

on.' * * * If the recommendation of any par-

ties in the block can be required as a condition of
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granting the license for either of these purposes,

the numher is a matter of discretion with the super-

visors. They may require the recommendation of

double or treble the number designated; they may
exact the unanimous recommendation of the citizens

and taxpayers of the block. Nor need they confine

the recommendation required to citizens and tax-

payers ; any other class may be equally designated.

They may require it of some of our worthy resident

aliens from Europe—gentlemen of Irish or German
nativity. Indeed, if they can make the exercise of

their legislative power in the granting of licenses

depend upon the approval of anybody else, they may
place the approval with whomsoever they may deem

best, and no one can control their action."

See also:

St. Louis V. Russell, 20 L. R. A. 721.

Blair v. City of Waeo, 75 Fed. 800.

If the city can delegate the right to decide to a ma-

jority of the taxpayers, the right might be delegated to

any number of taxpayers. The minority taxpayers are

entitled to the exercise of the judgment and discretion

of the city council, instead of having the matter de-

termined by the majority of the taxpayers. There is no

authority in the law for submitting the question, but on

the contrary, the power to procure a water supply has

been vested in the city council. Sec. 3458 of the Revised

Codes provides:

"The money arising from the sale of bonds
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must be paid into the city or town treasury, and

apjylied only to the purpose for which the bonds

were issued."

It 'thus apears that when the bonds are issued the

proceeds thereof must be used to purchase a water sup-

ply from MeClellan creek, without reference to any con-

siderations which might induce the present city council

to acquire a supply from another source.

(f) If the Question of Acquiring a Particular

Water Supply can be Properly Submitted

to the Taxpayers, Can the Question Be Sub=

mitted Together with the Question of ln=

curring An Indebtedness and the Question

of Issuing Bonds in Such a Way that the

Taxpayers Must Vote for or Against All of

Such Questions ?

We submit that the question just stated must be

aiiswered in the negative. There may be many tax-

payers, and j)resumably there are, who are in favor of

municipal ownership, but who are not in favor of ac-

quiring a water supply from MeClellan creek. These

taxpayers were not permitted to give expression to their

will with reference^, to the municipaj ownership, of a

muniriiiai "^
^

>^v'llei^3hip, but who are not ^y\. favor oi ac-

quiring a water supply from MeClellan creek. There
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is no authority in law for attaching any condition to a

vote upon the proposition of incurring an indebtedness,

or a vote upon the proposition of issuing bonds. If the

city council can, without legislative authority, attach

one condition, it may attach another, and throw out all

kinds of bait to bring about one result or another. The

city might make the issuance of bonds conditional upon

the character of the system to be installed, or upon

letting the contract for the construction of a system to a

particular person, etc., etc.

Assuming that the city had the authority to sub-

mit the question of procuring a particular water supply,

in submitting the question in the way it did it was

guilty of log rolling, and its action is illegal, according

to all the authorities.

Eea V. La Fayette, 61 S. E. 707.

Denver v. Hayes, 63 Pac. 311.

Lewis V. County, 12 Kans. 186, p. 213.

Elyria v. G. & W. Co., 49 N. E. 335.

Farmers L. & T. Co. v. Sioux Falls, 131 Fed.,

913.

City of Leavenworth v. Wilson, 76 Pac. 400.

McMillan v. County, 3 Iowa, 311.
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(g) Can the City of Helena Acquire by Con=

demnation, or b}^ Purchase, Any Other

Supply or System than the Supply and

System Now Existing ?

The authority to acquire a water supply hy purchase

or co'ndemnation is conferred by Subd. 64 of Sec. 3259

of the Revised Codes. This subdivision also provides

that where, pursuant to a franchise granted by a city,

"a system of water supply" has been established or

maintained, isuch city must purchase such system and

supply, and if it can not agi"ee for the purchase it shall

condemn the same.

The legislative assembly has the right to grant or

withhold the power of eminent domain. In grant-

ing the power it may do so conditionally. As a city is

a creature of the legislative powr of the state, the right

to purchase a water system and supply can be granted

or witliheld, or granted conditionally. These propo-

sitions are well recognized.

By Subd. 64 the legislative assembly has granted

the power of eminent domain, and also the right to

purchase, upon the condition that, where there is an ex-

isting system and supply established pursuant to a

franchise, the existing system and supply must be pur-

chased or condemned, if the city desires to acquire a

system and supply.

Whatever may be said, then, with reference to
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the validity of that part of Subd. 64, requiring the

purchase or condemnation of an existing plant, being

unconstitutional, for the reason stated in tlie opinion

in the case of Steele v. City, 24 Mont., it is a valid en-

actment to the extent that it imposes a condition upon

the right of a city to purchase or condemn a water

supply. If, however, such part of said subdivision is

invalid for all purposes, then it necessarily follows that

the power to purchase and condemn granted thereby

must fail. Where a power is granted conditionally, if

the condition is illegal, it can not be said that the power

would have been granted without the condition, and

consequently the power does not exist.

We therefore submit that if the City of Helena has

power to purchase or condemn a water supply, it can

only acquire the existing plant.

(h) Is Ordinance No. 717, Providing for the

Submission to the Voters of the Question

of Issuing Bonds Void, Because it Con=

tains Several Separate and Distinct Sub=

Jects ?

Ordinance No. 717 provides for the submission to

the voters of Helena of the question of issuing $600,-

000 water bonds and $70,000 in sewer bonds.

Sec. 3265 of the Revised Codes provides that:
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'*No ordinance shall be passed containing more

than one subject which shall be clearly expressed

in its title, except ordinances for the codification

and revision of the ordinances."

Constructing or purchasing water works, and con-

structing sewers are two separate and distinct subjects.

The question of issuing bonds to procure a water

system and the question of issuing bonds to construc-t a

sewerage system are separate and distinct questions or

subjects,

Yessler v. City of Seattle, 25 Pac. 1014.

This provision of the Codes in relation to ordin-

ances is similar to the provision in the Constitution re-

lating to acts passed by the legislature, and it has been

often held that a legislature can not pass an act con-

taining two subjects.

State V. Mitchell, 17 Mont. 67.

State V. Brown, 29 Mont. 179.

The city council is bound and restricted by the pro-

visions of the statute in like manner, and to the same

extent, as the legislature is bound by the provisions of

the Constitution.

The provisions of the statute are mandatory upon

the city council, and an ordinance containing more than

one subject is void.

Missouri P. R. Co. v. Wyandotte, 23 Pac. 950.
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Stebbins v. Mayor, 16 Pae. 745.

This ordinance also has to do with (a) extending

the limit of indebtedness of a city; (b) issuing bonds;

and (c) procuring a isupply of water from McClellan

creek. Each of these is a distinct and separate subject.

The ordinance is clearly in violation of the statute, and

therefore void.

Sylvia v. City of Newport, 84 S. W. 741.

Marion Water Co. v. Marion, 96 N. W. 887.

Missouri P. R. Co. v. Wyandotte, 16 Pac. 745.

In view of the questions presented the preliminary

injunction projDerly issued and should not be modified.

So. Pac. Co., V. Earl, 82 Fed. 690.

City of Newton v. Lewis, 79 Fed. 715.

In the last case cited Circuit Judge Sanborn said:

A preliminary injunction maintaining the

status quo may properly issue whenever questions

of law or fact to be ultimately determined in a suit

are grave and difficult, and injury to the moving

party will be immediate, certain, and great if it is

• denied, while the loss or inconvenience to the op-

posing party will be comparatively small and in-

significant if it is granted."

Respectfully submitted,

MILTON S. GUNN, and
CARL RASCH,

Solicitors for Complainant.
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APPENDIX.

OPINION OF HON. WM. H. HUNT.

HUNT, Judge (Orally)

:

It is important, as affecting public interests in the

city of Helena, that a conclusion be announced in this

case as soon as possible, to the end that review may be

sought before the court of appeals without unnecessary

delay. The unusual pressure of business before the

court is such, however, that I will only state my con-

clusions and indicate the reasons therefor.

The learned counsel for the defendants have ques-

tioned the jurisdiction of this court, contending that,

although a purpose of the bill is to prevent tlie issuance

and delivery of the $600,000.00 of bonds, yet the amount

in controversy is simply the tax levied against the

property of the complainant for the year 1908, which

only amounts to $398.50. Complainant, on the other

hand, argues that this court has jurisdiction, in that the

main purpose of its bill is to prevent the carrying out

of the contract for the construction of the water system,

and to prevent the issuance and delivery of the $600,-

000.00 of bonds, and that prevention of the collection

of the tax already levied is merely incidental to the

main relief sought. A careful reading of the bill con-

vinces me that the position of the complainant is correct.
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Wliat it really seeks to do is to prevent the city of

Helena from entering into the proposed contract for

the erection of water works, and the issuance and de-

livery of $600,000.00 of the bonds of the city to procure

money to pay for the proposed new water system.

There is, accordingly, involved the very important ques-

tion whether the city has the right and power to enter

into such proposed contract, and to issue such proposed

bonds. The case thus presents an instance of a tax-

payer questioning the validity of a proposed issue of

bonds of $600,000.00, and of a contract involving over

$200,000.00, and also of the levy and collection of taxes

for years to come to pay interest and principal on the

bonds. Under such a state of facts, a taxpayer, whose

taxes during the period of years provided for in the

bonds, would exceed the sum of two thousand dollars,

has a right to invoke the jurisdiction of the circuit

court of the United States, provided always, diversity

of citizenship exists.

City of Ottumwa v. Water Supply Co., 119

Fed. 315.

N. P. Ry. Co. V. Pacific Coast Lumber M.

Assn., 165 Fed. 1.

Passing, then, directly to the attempted sale of

the bonds to the American Light & Water Company, it

must be remembered, as a premise, that the complain-

ant is seeking relief before there has been any delivery
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of the bonds, and therefore is in a very different po-

sition from that occupied by a taxpayer who has waited

until after a sale and delivery. Testing the rights of

the parties under such conditions, the court will scrutin-

ize the acts of the city much more closely than it would

if an innocent purchaser held the bonds.

It is plain that under section 3456 oi. the Re-

vised Codes of Montana, the city council, desiring to

sell municipal bonds, must advertise that the sale

of bonds, which may be issued, will be at public auction

at a time and place to be designated in the notice. It

is important to note that while the municipality may

exercise some discretion with respect to the time and

place where a sale of bonds will be had, the mode of

sale must be by public auction. Now, a sale is a contract

by which, for a pecuniary consideration, called a price,

one transfers to another, an interest in property; and

when the city of Helena gave notice that it would sell

at public auction at the council chambers at Helena "to

the highest bidder for cash $600,000.00 of gold bonds,"

etc., and that the bonds, when duly executed and pre-

pared, should be delivered to the purchaser upon pay-

ment of the purchase price, its power was limited to

the making of such a sale as has just been defined.

Furthermore, a sale by auction is a sale made by public

outcry to the highest bidder on the spot, and is com-

pleted when the auctioneer publicly announces by the fall

of his hammer, or in any other customary manner, that
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the thing is sold.

Sees. 5122, 5123, Revised Codes of Montana.

But I find that there has been a serious departure

from these rules of guidance in this: The American

Light & Water Company, at the time of the advertised

sale, made an offer in writing to purchase the said

$600,000.00 issue of water bonds, and to pay therefor

the par value thereof, and accrued interest thereon, and

a premium of $4,600.00. The offer made by said com-

pany also contained a clause to the effect that the city

should give the bidder a transcript of all proceedings

had with relation to the bonds, and that prior to the

delivery of the bonds and payment therefor, they

"shall be approved as legally valid and binding obli-

gations of the city of Helena, state of Montana, by our

counsel, Messrs. Dillon and Hubbard of New York, and

Charles A. Loomis, of Kansas City, Missouri." The

city accepted this offer.

My best judgment is, however, that where the action

of the city is tested before delivery of the bonds, the

court must hold that, in such acceptance, the city ex-

ceetded its authority. I do not believe that there was a

contract made, by which, for a consideration, there was

a transfer which amounted to a sale. The bid was a

conditonal one, and was therefore not authorized by

law, or in accordance with the advertisement.

The doctrine of the case of Trowbridge v. City of
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New York, 53 N. Y. Supp. 616, is applicable, and, while

rigid, in an accurate construction of power in a case

like this. There the question presented was the right

of the city of New York to accept a bid for corporate

stock, the bidder adding to the bid these words: ''Our

bid is subject to the approval of the validity of the is-

sues by our counsel." It is true, the facts of that case

were different from those in the present suit, but the

discussion of the court is pertinent in the view that in

making the bid subject to the approval of the validity

of the issue by counsel, an express agreement was

made, whereby the approval of the bidder's counsel was

required to be secured, before the bidder was compelled

to take the bonds. The court said that the language

used by the bidder was clear, and that the counsel of

the bidder was made the arbitrator under the contract,

and that by such a provision, there was secured to the

bidder, who made it, an advantage over unconditional

and lower bidders. Judge Cohen, speaking for the

court said:

"The whole controversy turns upon the mean-

ing in law of the words, 'our bid is subject to the

approval of the validity of the issues by our coun-

sel.' Do they import a condition or tenn into the

plaintiff's bid other than that which the law would

imply if no such language had been used? If so,

the act of the comptroller was lawful. It is well

settled that by implication, the law demands that

the vendor must tender a valid issue of stock, and
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tbat, if he does not, the purchaser has the right to

reject it. But where no qualifying language is

usedj the question of validity is to be determined by

the courts. Of course, this would be done only

after a bidder has rejected the stock because of

defective title. But here, by express agreement,

the approval of the bidder's counsel must be

secured before they shall be compelled to take.

The plaintiffs contend that this distinction is

shadowy and not real, because, in any event, the

court must finally determine the validity of the

stock,—in other words, plaintiffs insist that per-

sons of full age and competent understanding may
use words the natural import and meaning of which

is to make a condition, without any effect. On the

contrary, the law is that such persons shall be

given he fullest liberty to make contracts in any

terms they may adopt, and the court will do its

utmost to sustain the intent of the contracting par-

ties. If anything could be said to make it clearer

than the language itself does that these words do

effect a change of substance, let us assume that,

after the plaintiffs made their bids, their counsel

had disapproved of the validity of the issues, and

that thereupon a return of the deposit of $250,000

and upwards had been demanded of the comptroller

and refused. In order to recover back that sum,

the plaintiffs would have instituted an action, in

which they would have been compelled to prove the

advertisement of the comptroller, the proposal of

the bidders, the deposit of the amount named, the

disapproval of their counsel, and the refusal of the

comptroller to pay back. Would any court have

thereupon dismissed the plaintiffs' complaint, and
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sent them out of court? Surely not; but this it

certainly would have done if the defendant the

Produce Exchange Trust Company, under its pro-

Ijosal had only proved as much. If the lower bidder

had refused to accept the bonds, and it in turn had

asked back the deposit, it would have been in-

cumbent upon the Produce Exchange Trust Com-

pany not only to have proved the advertisement,

proposal and deposit, but to have shown the failure

of title on the part of the city. Thus it will be seen

that there is a real and substantial difference be-

tween these two bids; the plaintiffs having far less

to prove under their offer than the defendant trust

company under its proposal, and the city, in its

turn, having far more to prove in the one case than

in the other. As has been said, the court might

under either proposal become the final arbitrator,

but the counsel of the plaintiffs, under the higher bid,

would have been the arbitrator,—the recognized

judge,-:—under the contract, for the time being and

thus to these plaintiffs would have been secured an

advantage over the unconditional and lower bidder.

Not to hold that such a bid is conditional would

be equivalent to maintaining that a contracting

party must not be taken to mean what he says, and

that the law will override his very words and his

obvious meaning."

It is likewise pointed out by the court that during

the period of the notice of sale, persons concemplating

bidding for bonds have opportunity to examine the

public statutes, ordinances, resolutions and records,

under which the bonds are issued, and thus to obtain

beforehand information of the validity of the issue.
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In tihe light of the statutes of Montana, and under

the advertisements of sale in this matter, I can find no

authority for the city of Helena to enter into an agree-

ment allowing a bidder to impose a condition, such as

was here stated, which must happen before the bidder

becomes bound by the contract. When the city adver-

tised the sale of its bonds to the highest bidder for cash,

the only legal bid it could receive was an unconditional

one. An agreement for sale, as contra-distinguished

from a sale, will not do. Of course, considering the

character of the property sold, a brief period would be

expected between the time when an auctioneer has sold

municipal bonds to the highest bidder, and the delivery

of such bonds to the successful bidder; but as I read

the statutes (where the question is raised before de-

livery of the bonds), it must be held that there can be

no qualifications or restrictions attached to a bid which

makes the payment by the bidder conditional upon ad-

vice to him by his counsel that the bond issue is a valid

and binding obligation. It does not meet the present

case to say that there was no other bidder except one,

and that he attached a like condition to his bid, for

aside from the suggestion that it is impossible to say

how many bidders there might have been, if it had

been known tliat the city would depart from the adver-

tisement and from the law by permitting bidders to

make their offers conditional upon the approval of the

bonds by counsel, there is the vital objection that a
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city, being limited in the exercise of its authority, can

not sell its bonds in any manner other than as. the law

prescribes it shall sell them.

The Haytain Republic, 64 Fed. 215.

Camden v. Mayhew, 129 U. S. 73.

There is no conflict between what I have said and

the opinion of Judge Hawley in City of Great Falls v.

Theis, 79 Fed. 943.

Another material departure from the statute is that

the interest on the bonds is to be paid upon October

first and April first, instead of upon January first and

July first, as required by the terms of section 3459 of

the Revised Codes. This point would also doubtless

be entitled to slight consideration if the bonds had

passed into the hands of third persons who had bought

in good faith, but, inasmuch as it is presented in a

proceeding for injunction instituted before delivery

of the bonds at all to any i^urchaser, the court should

enjoin the city authorities upon the ground that they

are departing from the letter of their authority, as

found in section 3459 of the Revised Codes.

Aylmore v. City of Seattle, 92 Pac. 932.

Erskine v. Steele County, 28 L. R. A. G44.

It was an irregularity on the part of ihe city to

enter into a contract with the American Light & Water
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Company without requiring of that company a bond

with at least two sureties conditioned for the faithful

performance of the contract, as manifestly contem-

plated by the ordinance of the city and the laws of the

state, prescribing that foreig-n surety companies should

comply with the provisions of the statutes of the state

before doing business therein, and that, unless they do,

all bonds and undertakings entered into by any citizen

or resident of the state with any sucih organization

as surety shall be void. But I am not prepared to say

that were this the basis of complainant's bill, it would

justify injunction.

As temporary injunction must issue, because of

reasons already given, I express no opinion at this time

upon the other questions raised with respect to the

bonds, including the very important question whether

the city can issue valid bonds at all until the proper

courts have directly decided that it has authority to

acquire the right to the use of the waters of McClellan

creek, as of superior public need. That a city may

generally condemn a water right has been decided by

the court of the state in Helena v. Rogan, 26 Mont.

452, but whether the water of McClellan creek that

has already been appropriated by ranchmen can be

taken by the city upon the ground that the proposed

use of the city is a more necessary public use seems

to be an open question.

Complainant is requested to draw an order.
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Messrs. CARPENTER, DAY & CARPENTER,
Helena, Montana, and O. M. HARVEY, Esq.,

Livingston, Montana,

Attorneys for Plaintiff in Error.

Messrs. WALSH & NOLAN, Helena, Montana, and

Messrs. MILLER & O'CONNOR, Livingston,

Montana,

Attorneys for Defendant in Error.

[Recital Relative to Filing of Transcript on Re-

moval.]

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

No. 884.

ANDREW KOVEC,
Plaintiff,

vs.

MONTANA COAL AND COKE COMPANY (a

Corporation)

,

Defendant.

Be it remembered, that on the 29th day of Sep-

tember, 1908, a Transcript of Removal of the above-

entitled cause from the District Court of the Sixth

Judicial District of the State of Montana, in and for

the County of Park, was filed herein, being in the

words and figures following, to wit

:
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In the District Com't of the Sixth Judicial District of

the State of Montana, in and for the County of

Park.

ANDREW KOVEC,
Plaintiff,

vs.

MONTANA COAL & COKE COMPANY (a Cor-

poration), and LOUIS TESTOVARSNICK,
Defendants.

Complaint.

Comes now the plaintiff and complains and al-

leges :

I.

That the defendant, Montana Coal & Coke Com-

pany, is now, and during all of the time hereinafter

mentioned was, a corporation duly organized and ex-

isting under and by virtue of the latvs of the State of

New Jersey, and the owner of, and engaged in the

operation of certain coal mines and machinery, ap-

pliances and engines used in connection therewith,

at or near the Town of Aldridge, Park County, Mon-

tana.

II.

That prior to the 23d day of September, 1907, the

^ plaintiff was in the employ of the defendant, Mon-

tana Coal & Coke Company, as a common miner in

the mines of said company at Aldridge, Montana;

that likewise the defendant Louis Testovarsniek, was

at said time employed by the defendant, Montana

Coal & Coke Company, as foreman or shift boss, and



vs. Andretv Kovec. 3

that lie had charge of and supervision over certain of

the men employed in said mines by the said defend-

ant, Montana Coal & Coke Company, among which

men that the said defendant, Louis Testovarsnick,

had supervision over was this plaintiff.

III.

Plaintiff alleges that on or about the 23d day of

September, 1907, and while this plaintiff was em-

ployed as aforesaid as a common miner, the defend-

ants instructed and directed this plaintiff to take

charge of, and operate a certain hoisting electric en-

gine wiiich was used in the operation of said mines by

the said defendant, the Montana Coal & Coke Com-

pan.y. That the plaintiff expressed a doubt as to his

ability to operate said engine, as he was no engineer,

and knew absolutely nothing about the mechanism of

an engine, and objected to taking charge of said en-

gine, but was assured by the defendants that he was

qualified to take charge of this work, and was per-

suaded by said defendants to proceed to operate the

said engine belonging to said company as aforesaid,

and did operate said engine up to the time of the ac-

cident hereinafter referred to.

IV.

That the defendants instructed this plaintiff to take

cliarge of said hoisting engine as aforesaid, with full

knowledge that the plaintiff was ignorant and had no

experience in the operation of such an engine, and

was no engineer, and knew that the running of said

engine was dangerous and knew that the plaintiff

did not know anything about the dangers attending

tlie operation of said engine, and that the said de-
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fendants did not in any way instruct the ])laintiff

how to manage or operate said engine, and did not

advise or warn the plaintiff of the dangers attendant

to the operation of such an engine, but merely com-

pelled him to take charge of, and run said engine.

V.

That the said defendants, Montana Coal & Coke

Company and Louis Testovarsnick, were negligent in

directing and compelling this plaintiff to operate said

engine without first having fully instructed him as to

the mechanism of the said engine, and as to how the

same was operated, and that the}" were negligent in

not warning the plaintiff of the dangers to an inex-

perienced man running such an engine, and that it

became and was the duty under the circumstances

herein set forth, and in the exercise of due care on the

part of said defendants towards this plaintiff to fully

instruct the plaintiff as to how the said engine was

managed, and should have warned the plaintiff as to

the dangers attendant to the handling and operation

of such an engine, but that the said defendants utterly

disregarding their duty toward the plaintiff, failed to

instruct the plaintiff as to how the said engine was

run and failed to warn the plaintiff against the dan-

gers of running such an engine.

VI.

That while the plaintiff was employed as aforesaid

and while this plaintiff was operating said hoisting

engine as aforesaid, and in the course of his duties, on

the said 23d da}' of September, 1907, he was ordered

to stop and shut off the power of said hoisting engine

and while the plaintiff was attempting to stop said en-
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gine he was obliged to place his foot on the brake of

said engine, and that when attempting to so place his

foot on the brake, the brake began to vibrate very vio-

lently, and by reason of such vibration of said brake,

this plaintiff, in so attempting to place his foot on

said brake was thrown against and into the gearing

portion of said engine, and by means of such fall,

plaintiff's right hand was caught in the gearing por-

tion of said engine and was taken off at the wrist, and

that this plaintiff suffered other physical injuries.

VII.

Plaintiff further alleges that there were no guards

or any protection whatever surrounding the gearing

IDortion of said engine, and that the said gearing

j)ortion was left exposed by reason thereof. That

the defendant, Montana Coal & Coke ComiDany, in

the exerice of due care and diligence could have

known, and in fact did know that there were no

guards or protection whatever surrounding the gear-

ing portion of said engine, and that the same was ex-

posed as aforesaid, and that it was the dut}" of the

said defendant, Montana Coal & Coke Company, in

the exercise of due care and diligence on its part to-

ward its employees, to have the gearing portion of

said engine protected by means of guards or other-

wise, in order that accidents of this character would

be avoided, but that the said defendant, Montana Coal

& Coke Company utterly disregarding its duty in

respect to having said gearing portion of said en-

gine protected as aforesaid, left the said gearing por-

tion fully exposed and unprotected.
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VIII.

That by reason of the negligence of the defendants

in ordering and compelling this plaintiff to operate

said engine with full knowledge that the plaintiff was

not conversant with the mechanism and handling and

the operation of said hoisting engine, and knowing

the dangers attendant to the operation of an engine

by an inexperienced man, and not having advised the

plaintiff as to the dangers incident to the operation

of said engine, and not having instructed the plain-

tiff how to oiDcrate, manage and control the said en-

gine, and by reason of the negligence of the defend-

ant, Montana Coal & Coke Comj^any, in not having

the gearing portion of said engine properly guarded

and protected and by reason of its having left the

gearing portion of said engine unguarded and un-

protected, this plaintiff had his right hand taken off

at the wrist, and suffered severe pain, and other ph}-

sical damage, and has since, and is now, and will al-

ways remain unable to do any physical labor. That

the plaintiff was of the age of twenty-nine years aud

capable of earning One Hundred Ten Dollars ($110.-

00) per month, and did earn on an average of One

Hundred and Ten Dollars ($110.00) per month, but

that by reason of said injuries, plaintiff's earning

capacity has been iDcrmanently and almost totally

disabled. That by reason of the premises, the plain-

tiff has been dameged in the sum of Thirty Thousand

Dollars ($30,000).
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Wherefore, plaintiff demands judgment against

the said defendants for the sum of Thirty Thousand

Dollars ($30,000), and his costs incurred herein.

MILLER & O'CONNOR,
Attorneys for Plaintiff.

State of Montana,

County of Park,—ss.

Andrew Kovec, being first duly sworn, on oath de-

j)oses and says : that he is the plaintiff in the above-

entitled action ; that he has heard read the foregoing

complaint and knows the contents thereof, and that

the same is true.

ANDREW KOVEC.

Subscribed and sworn to before me this 21st day

of May, 1908.

[Seal] JAMES F. O'CONNOR,
Notary Public, Park County, Montana.

No. 2802. State of Montana, County of Park. In

District Court, Sixth Judicial District. Andrew^

Kovec, Plaintiff, vs. Montana Coal & Coke Company

et al.. Defendants. Complaint. Filed May 23d, 1908.

Arthur Davis, Clerk. By W. H. Pethybridge,

Deputy Clerk. Miller & O'Connor, Attorneys for

Plaintiff.
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In the District Court of the Sixth Judicial District of

the State of Montana, in and for the County of

Park.

ANDREW KOVEC,
Plaintife,

vs.

MONTx\NA COAL AND COKE COMPANY (a

Corporation), and LOUIS ' TESTOVARS-
NICK,

Defendants.

Summons.

The State of Montana Sends Greeting to the Above-

named Defendants

:

You are hereby summoned to answer the complaint

in this action which is filed in the office of the clerk of

this court, a copy of which is herewith sensed upon

you, and to file your answer and serve a copy thereof

upon the plaintiff's attorneys within twenty days

after the service of this summons, exclusive of the

day of seirice ; and in case of your failure to appear

or answer, judgment will be taken against you by

default for the relief demanded in the complaint.

Witness my hand and the seal of said court this

23d day of May, 1908.

rSeal] ARTHUR DAVIS,
Clerk.
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State of Montana,

Count,y of Park,—ss.

Office of tlie Sheriff.

I hereby certify that I received the annexed sum-

mons on the 23d day of May, 1908, and personally

served the same on the 25th day of May, 1908, on

the Montana Coal and Coke Company, by delivering

to and leaving with Edmond A. Bartel, General Man-

ager of said Company, a true and correct copy of

said summons and complaint, and also by delivering

to and leaving with Louis Testovarsnick a true and

correct copj" of said summons, in the county of Park,

State of Montana.

Dated this 27th day of May, A. D. 1908.

HARRY McCUE,
Sheriff.

By George Van Fleet,

Deputy Sheriff.

Service on 2 $ 2.00

Mileage 10.60

$12.60

No. 2802. In District Court, Sixth Judicial Dis-

trict, Park County, Montana. Andrew Kovec, Plain-

tiff, against Montana Coal and Coke Company et al..

Defendants. Summons. Filed May 27th, 1908.

Arthur Davis, Clerk. Miller & O'Connor, Attorneys

for Plaintiff.
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SHERIFF'S EECEIPT.

Received the within summons this 23d day of May,

1908, at 10:30 o'clock A.M.

HARRY McCUE,
Sheriff.

By George Van Fleet,

Deputy Sheriff.

In the District Court of the Sixth Judicial District of

the State of Montana, in and for the County of

Park.

ANDREW KOVEC,
Plaintiff,

vs.

MONTANA COAL AND COKE COMPANY (a

Corporation), and LOUIS TESTOVARS-
NICK,

Defendants.

Demurrer of the Defendant Louis Testovarsnick.

Comes now the defendant, Louis Testovarsnick,

one of the defendants in the above-entitled action,

and demurs to the complaint of the plaintiff' on file

herein, and for cause of demurrer alleges: that the

said comjDlaint docs not state facts sufficient to con-

stitute a cause of action against this defendant.

O. M. HARVEY, and

CARPENTER, DAY & CARPENTER,
Attorneys for the Defendant, Louis Testovarsnick.

No. 2802. In the District Court of the Sixth

Judicial District of the State of Montana, in and

for the Count}' of Park. Andrew Kovcc, Plaintiff,
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vs. Montana Coal and Coke Company, a Corpora-

tion, et al., Defendants. Demurrer of Defendant

Louis Testovarsnick. Filed June 10, 1908. Arthur

Davis, Clerk.

In tJie District Court of_ the Sixth Judicial District

of the State of Montana, in and for the County

of Park.

ANDREW KOVEC,
Plaintife,

vs.

MONTANA COAL & COKE COMPANY (a Cor-

poration), and LOUIS TESTOVAESNICK,
Defendants.

Demurrer of the Montana Coal & Coke Company.

Comes now the defendant the Montana Coal &
Coke Company, one of the defendants in the above-

entitled action, and demurs to the complaint of the

plaintiff on file herein, and for cause of demurrer

alleges; that the said complaint does not state facts

sufficient to constitute a cause of action against this

defendant.

O. M. HARVEY and

CARPENTER, DAY & CARPENTER,
Attorneys for Defendant the Montana Coal & Coke

Company.

[Endorsed] : Title of Court and Cause. Demurrer
of the Montana Coal and Coke Company. Filed

June 10, 1908. Arthur Davis, Clerk.
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In the District Court of the Sixth Judicial District

of the State of Montana, in and for the County

of Park.

ANDREW KOVEC,
Plaiutiff,

vs.

THE MONTANA COAL & COKE COMPANY (a

Corporation),

Defendant.

Petition for Removal.

The petition of the Montana Coal & Coke Com-

pany, a cor23oration, the defendant in the above-en-

titled action respectfully shows

:

1. That the said action is a suit of a civil nature

at common law, of which the Circuit Court of the

United States has original jurisdiction, and has been

brought and is now pending in this Honorable Court,

and has not yet been tried, nor has the time at or

before which the defendant, this ]>etitioner, is re-

quired by the laws of the State of Montana, or any

rules or rule of this Honorable Court to answer or

plead to the complaint of the plaintiff elapsed.

,
That the matter in dispute in said suit exceeds,

exclusive of interest and costs the sum and value of

two thousand dollars, and said suit is a controversy

between the plaintiff, who at the time of the com-

mencement of said suit was, and now is a citizen of

the State of Montana, and this defendant who is not

a citizen of the State of Montana, but was at the

coimnencement of said suit, and now is a corporation
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organized and existing under and bv virtue of the

laws of tlie State of New Jersey and a citizen of said

state.

That at the commencement of said action, one

Louis Testovarsnick, a citizen of the State of Mon-

tana, was made a party defendant with this defend-

ant, but that on the 30th day of June, 1908, the said

District Court sustained a demurrer to the complaint

of the plaintiff on behalf of the said defendant Louis

Testovarsnick, and thereby held that the said Louis

Testovarsnick was not a proper party to the said

action, and that the said complaint did not state a

cause of action as to him ; and on July 2d, 1908, the

plaintiff in said action declined to plead further as

to the said Louis Testovarsnick, and that there are

no other parties to the said action except this defend-

ant.

2. That by reason of the premises this petitioner,

the said defendant, desires and is entitled to have

said suit removed from said District Court of the

Sixth Judicial District of the State of Montana, in

and for the County of Park, into the Circuit Court

of the United States for the proper district at this

time.

3. That the Circuit Court of the United States

for the Ninth Circuit, in and for the District of Mon-
tana, holding terms at the City of Helena, is the Cir-

cuit Court of the United States for the proper dis-

trict, being the Circuit Court of the United States

held in the District where said suit is pending.

4. That your petitioner herewith presents a good

and sufficient bond as provided by the statute in
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such cases that it will on or before the first day of

the next ensuing session of the Circuit Court of the

United States for the Ninth Circuit in and for the

District of Montana, file therein a transcript of the

record of this action and for the pa5Tnent of all

costs which may be awarded by said court, if the

said Circuit Court shall hold that this suit was

wrongfully or improperly removed thereto.

Your petitioner therefore prays that this Court

proceed no further herein except to make the order

of removal as required by law, and to accept the

bond presented herewith, and direct a transcript of

the record herein to be made for said court as pro-

vided by law, and as in duty bound, your petitioner

will ever pray.

THE MONTANA COAL & COKE COM-
PANY,

By 0. M. HARVEY and

CARPENTER, DAY &
CARPENTER,

Its Attorneys.

State of Montana,

County of Park,—ss.

Edmund A, Bartel, being first duly sworn, deposes

iand says: I am an officer of the defendant corpora-

tion, the petitioner named in the foregoing petition,

to wit; Its general manager; I have read the said

petition and know the contents thereof, and the

same is true of my own knowledge, except as to such

matters as are therein stated on information and
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belief, and as to such statements I believe it to be

true.

EDMUND A. BARTEL.

Subscribed and sworn to before me this 29tli day

of July, 1908.

[Seal] J. W. HULSE,
Notary Public in and for said County and State.

Conmiission expires Jan. 21, 1910.

Service of the foregoing accepted and copy re-

ceived this 31st day of July, 1908.

MILLER & O'CONNOR,
Attorneys for Plaintiff.

[Endorsed] : Title of Court and Cause. Petition

for Removal. Filed July 31, 1908. Arthur Davis,

Clerk.

In the District Court of the Sixth Judicial District

of the State of Montana, in and for the County

of Park.

ANDREW KOVEC,
Plaintiff,

vs.

MONTANA COAL AND COKE COMPANY (a

Corporation),

Defendant.

Bond on Removal.

Know All Men by These Presents: That we, the

undersigned, the Montana Coal and Coke Companj^,

a corporation, as principal, and the National Surety

Company, a corporation organized and existing un-
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der tlie laws of the State of New York for the pur-

pose of beeoming suret}' upon bonds, obligations and

undertakings required by law, and authorized to en-

gage in such business and become such surety in the

State of Montana, as surety, are held and firmly

bound unto Andrew Kovec, the plaintiff in the

above-entitled cause, his heirs, administrators and

assigns, in the sum of Five Thousand Dollars, lawful

money of the United States of America, for the pay-

ment of which well and truly to be made, we and

each of us bind ourselves, jointly and severally by

these presents.

The condition of this obligation is such that.

Whereas, the said Montana Coal and Coke Com-

pany has applied by petition to the District Court

of the Sixth Judicial District of the State of Mon-

tana, in and for the county of Park, for the removal

of a certain cause therein pending, wherein the said

Andrew Kovec is plaintiff, and the said Montana

Coal and Coke Company is defendant, to the Circuit

Court of the United States, for the Ninth Circuit,

District of Montana, for further j)roceedings on

grounds in such petition set forth, and that all fur-

ther proceedings in said action in said District Court

be stayed.

Now% therefore, if your i3etitioner, the said Mon-

tana Coal and Coke Company, shall enter in said

Circuit Court of the United States for the District

of Montana aforesaid, on or before the 1st day of

the next regular session, a copy of the records in

said suit, and shall pa}^ or cause to be paid all costs

that may be awarded therein by said Circuit Court
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of the United States, if said Court shall hold that

said suit was wrongfully or improperly removed'

thereto, then this obligation shall be void; otherwise

shall remain in full force and effect.

In witness whereof, we have caused these pres-

ents to be signed in our corporate names and our

corporate seals to be thereunto fixed this 28th day

of July, 1908.

THE MONTANA COAL & COKE CO.,

By CARPENTER, DAY & CARPENTER,
Its Attorneys.

NATIONAL SURETY CO. OE NEW YORK,
By ROBERT A. ERASER,

[Seal] By A. B. HOLTER,
Attorneys in Fact.

[Endorsed] : Title of Court and Cause. Bond on

Removal. Filed July 31st, 1908. Arthur Davis,

Clerk.

In tlie District Court of the Sixth Judicial District

of the State of Montana, in and for the County

of Park.

ANDREW KOVEC,
Plaintiff,

vs.

THE MONTANA COAL & COKE COMPANY (a

Corporation),

Defendant.
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Notice of Motion for Order of Removal.

To Messrs. Miller and O'Connor, Attorneys for

Plaintiff:

You will please take notice, that Jthe defendant in

the above-entitled action will, on Tuesday, the first

day of September, 1908, at 10 o'clock A. M., or as

soon thereafter as counsel can be heard, move the

Court for an order removing said cause to the Cir-

cuit Court of th© United States for the District of

Montana, Ninth Circuit, in accordance with the peti-

tion of said defendant, a copy of which is served

herewith.

Dated the 31st day of July, 1908.

CARPENTER, DAY iS; CARPENTER, and

0. M. HARVEY,
Attorneys for Defendant.

Service of foregoing accepted and copy received

this 31st day of July, 1908.

MILLER & O'CONNOR,
' Attorneys for Plaintiff.

[Endorsed] : Title of Court and Cause. Notice of

Motion for Order of Removal. Filed July 31, 1908.

Arthur Davis, Clerk.
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In the District Court of the Sixth Judicial District

of the State of Montana, in and for the County

of Park.

ANDKEW KOVEC,
Plaintiff,

vs.

MONTANA COAL & COKE COMPANY,
Defendant.

.

Answer.

y I.

Comes now the defendant in the above-entitled

action, and for answer to the complaint of the plain-

tiff on file herein:

1. Admits the allegations of paragraph 1 of the

said complaint.

2. Admits that on the 23d day of September,

1907, the plaintift: was in the employ of this com-

pany at its mines at Aldridge, Montana, and that on

said date the plaintiff was injured while operating

a certain hoisting electric engine w^hich was used by

this defendant company in the operation of its said

mines.

3. Denies each and every allegation in the plain-

tiff's complaint contained not hereinabove specifi-

cally admitted.

II.

For another and further answer to the said com-

plaint, and for a separate defense thereto defendant

alleges

:

1. That on the said 23d day of September, 1907,

the plaintiff was engaged in hoisting coal by means
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of the certain hoisting electric engine described in

the complaint herein. That at that time the plain-

tiff was a person of ordinary intelligence and good

understanding and perfectly familiar with the oper-

ation of the said certain hoisting electric engine, and

had frequentl}'^ used the said engine in hoisting coal

in the mines of the said defendant company, and

was fully advised as to the operation of the brake at-

tached to the said engine, and of the fact that the

gearing portion of the said engine was left exposed.

That the said electric hoisting engine was in good

condition and perfectly safe for operation by per-

sons using ordinary care. That if there were any

faults or defects in the construction of the said en-

gine by reason of the gearing portion thereof being

left exposed, or any possible danger in the use of

the said engine by reason thereof, the defects or

defaults in construction and danger in operation

were obvious and well known and appreciated by the

said i^laintiff at the time of the said accident, and

that the said plaintiff in entering upon and continu-

ing in the emploj'ment of this defendant company

after he had been directed to take charge of the

hoisting of coal by means of said engine, assumed

any and all risks of personal injuries by reason of

the operation of the said engine with its gearing por-

tion exposed.
III.

For another and further answer to the said com-

plaint, and for a separate defense thereto defendant

alleges:

That on or about the 23d day of September, 1907,

the said hoisting electric engine in use in the opera-
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tion of the said mines of this defendant company

as alleged in the complaint, was in a perfectly safe

condition for use, and that the machinery connected

with the said engine was amply protected and en-

closed and perfectly safe to an operator of the said

engine using ordinary care. That the plaintiff

Andrew Kovec had prior to the said 23d day of Sep-

tember, 1907, frequently used the said hoisting elec-

tric engine in the hoisting of coal in the said de-

fendant company's mines and was fully instructed

and advised as to the care and caution to be exer-

cised by him in the operation and use of the said

hoisting electric engine, and the brakes and machin-

ery connected therewith. That if the plaintiff was

thrown into the said gearing by reason of the vibra-

tion of the brake attached to the said engine upon

which he had placed his foot, that he was so thrown

by reason of the carelessness and negligent manner

in which he placed his foot upon the brake of the

said engine, and that his negligence in so placing

his foot upon the said brake contributed to and was

the direct and approximate cause of the injuries sus-

tained by him at that time.

Wherefore, the defendant company having fully

answered, prays that the said action be dismissed

and that it recover of the plaintiff its costs herein

incurred.

0. M. HARVEY and

CARPENTER, DAY & CARPENTER.
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State of Montana,

County of Lewis & Clark,—ss.

E. C. Day, being first duly sworn, deposes and

says: that he is one of the attorneys for the defend-

ant the Montana Coal & Coke Compan}^ in the above-

entitled action; that the defendant is a corporation,

and all of its officers are absent from the county of

Lewis & Clark where this affiant resides at the time

this verification is being made, for w^hich reason the

verification is made by this affiant. That he has

heard read the foregoing answer and knows the con-

tents thereof, and that the same is tnie to the best

of his knowledge, information and belief.

E. C. DAY,

Subscribed and sworn to before me this 28th day

of July, A. D. 1908.

[Seal] STEPHEN CARPENTER,
Notary Public in and for said County and State.

Service of the foregoing accepted and copy re-

ceived this 31st day of July, 1908.

MILLER & O'CONNOR,
Attorneys for Plff

.

[Endorsed] : Title of Court and Cause. Answer.

Filed July 31, 1908. Arthur Davis, Clerk. By W.
H. Pethybridge, Deputy.
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In the District Court of the Sixth Judicial District

of the State of Montana, in and for the County

of Park.

ANDREW KOVEC,
Plaintiff,

vs.

MONTANA COAL AND COKE COMPANY (a

Corporation)

,

Defendant.

Reply.

'Comes now the plaintiff, and for reply to defend-

ant's answer herein on file, admits, denies and al-

leges :

I,

That as to paragraph numbered one of defend-

ant's separate defense, plaintiff admits that on the

23d day of September, 1907, as stated in his com-

plaint, he was engaged in the operation of a certain

hoisting electric engine described in said complaint,

but denies that he understood how to use or was

familiar with the operation of said electric engine,

and denies that he frequently, or otherwise, used the

said engine in said mines of the said defendant com-

pany, and denies that he was fully, or otherwise, ad-

vised as to the operation of said engine and the brake

thereof, and alleges that he did not know what the

result would be when he so placed his foot upon the

said brake as stated in his complaint; denies that the

said electric hoisting engine was in good condition,
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and denies that it was safe for operation by persons

using- ordinary care ; denies that the defects and de-

faults in the construction of the said engine in its

operation was obvious, and denies that it was known

by the plaintiff at the time of the accident, or at any

other time, and denies that the plaintiff assumed any

risk incident to the operation of said engine by rea-

son of the defects and defaults of the said engine

under the circumstances as alleged in his complaint.

II.

That as to defendant's second separate defense,

this plaintiff denies each and every allegation con-

tained therein, and generally denies each and every

allegation contained in defendant's answer not

herein specifically admitted.

Wherefore, plaintiff having fully replied to de-

fendant's answer herein on file, demands judgment

as prayed for in his complaint.

MILLER & O'CONNOR,
- Attorneys for Plaintiff.

State of Montana,

County of Park,—ss.

Andrew Kovec, being first duly sworn, on oath says:

That he is the plaintiff in the above-entitled action,

that he has heard read the foregoing reply and knows

the contents thereof, and that the same is true.

ANDREW KOVEC.

Subscribed and sworn to before me this 14th day

of August, 1908.

JAMES F. O'CONNOR,
Notary Public, Park County, Montana.
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[Endorsed] : Title of Court and Cause. Reply.

Filed August 17, 1908. Arthur Davis, Clerk. By

W. H. Pethybridge, Deputy Clerk.

In the District Court of the Sixth Judicial District

of the State of Montana, in and for the County

of Park.

ANDREW KOVEC,
Plaintiff,

vs.

THE MONTANA COAL AND COKE COMPANY
(a Corporation),

Defendant.

Order of Removal.

This cause coming on for hearing upon application

of the defendant herein for an order transferring

this cause to the Circuit Court of the United States

for the Ninth Circuit, District of Montana, and it

appearing to the Court that the defendant has filed

its petition for such removal in due form of law,

and that the defendant has filed its bond duly condi-

tioned with good and sufficient sureties as provided

by law, and it appearing to the Court that this is a

proper cause for removal to said Circuit Court

:

Now, therefore, it is hereby ordered and adjudged

that this cause be and it hereby is removed to the

Circuit Court of the United States for the Ninth Cir-

cuit, District of Montana, and the clerk is hereby

directed to make up the record in said cause for

transmission to said court forthwith, and all further
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proceedings in the said cause herein are hereby

staved.

Done in oioen court this 1st day of Sept., 1908.

FRANK HENRY,
Judge.

[Endorsed] : Title of Court and Cause. Order of

Removal. Filed Sept. 1, 1908. Arthur Davis,

Clerk.

[Minutes of District Court—June 16, 1908.]

In the District Court of the Sixth Judicial District

of the State of Montana, in and for the County

of Park.

At a regular term of the District Court of the Sixth

Judicial District of the State of Montana, sit-

ting in and for the County of Park, began and

held at the courthouse in Livingston, the county

seat of said county of Park, on the 16th day of

June, A. D. 1908. Sixth Day of Term. Pres-

ent: Hon. FRANK HENRY, as sole Judge

thereof; O. M. Harvey, Coimsel for Defendant,

and Miller & O'Connor, Counsel for Plaintiff,

and Arthur Davis, Clerk of said District Court.

The following proceedings, among others, were

had, to wit:

2802.

ANDREW KOVEC,
vs.

MONTANA COAL AND COKE CO. et al.

Demurrer argued, submitted to the Court and

taken under advisement.
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[Minutes of District Court—Tuesday, June 30th.]

Tuesday, June SOth—Twelfth Day of Term.

[Title and Cause,]

Demurrer of defendant Louis Testovarsnick sus-

tained and demurrer of defendant Montana Coal &
Coke Company overruled.

[Minutes of District Court—Thursday, July 2, 1908.]

[Title and Cause.]

Thursday, July 2, 1908—Thirteenth Day of Term.

Plaintiff waives all rights to further plead as to

defendant Louis Testovarsnick, and defendant Mon-

tana Coal & Coke Company given thirty days from

this date in which to file answer.

[Minutes of District Court—Tuesday, September 1,

1908.]

Tuesday, September 1, 1908—First Day of Terai.

[Title and Cause.]

Coming on to be heard upon the application of the

defendant for an order transferring this cause to the

Circuit Court of the United States, for the Ninth

Circuit, District of Montana, and due proof being

made to the satisfaction of the Court, it is ordered

that this cause be removed to the Circuit Court of

the United States for the Ninth Circuit, District of

Montana, and that the Clerk make up the record in

said cause for transmission to said court forthwith,

and all further proceedings herein are hereby stated.

Order signed and filed.
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[Cei'tificate of Clerk to Transcript of Record on Re-

moval.]

State of Montana,

County of Park,—ss.

I, Arthur Davis, Clerk of tlie District Court of the

Sixth Judicial District of the State of Montana, in

and for the County of Park, do hereby certify and

declare that the foregoing transcript, consisting of

39 pages, numbered from 1 to 39, both inclusive, con-

stitutes a full, tme and correct copy and transcript

of the record of the case of Andrew Kovee, plaintiff,

vs. The Montana Coal and Coke Company and Louis

Testovarsnick, defendants, known as case No. 2802,

upon the calendar of said court, the same consisting

of a true copy of the plaintiff's complaint with the

indorsement thereon; a true copy of the summons

issued with the indorsement thereon; true copies of

the demurrers with the indorsements thereon ; of the

defendants, Louis Testovarsnick and the Montana

Coal and Coke Company, to the plaintiff's complaint

;

a true copy with the indorsements thereon of the peti-

tion for removal of the defendant Montana Coal and

Coke Co. ; a true copy with the indorsements thereon

of the bond for removal; a true copy with the in-

dorsements thereon of the notice of motion for order

of removal; atruecop3'Avith the indorsements thereon

of the answer of the defendant the Montana Coal and

Coke Company; a true cop}^ with the indorsements

thereon of the reply of the said plaintiff ; a true copy

with the indorsements thereon of the order of re-
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moval to the Circuit Court of tlie United States, for

the Ninth Circuit, District of Montana ; a true copy

of all the minute entries in the Register of Actions

in said cases ; and a true copy of all entries in court

proceedings in said case.

In witness whereof, I have hereunto set my hand

and affixed the seal of this court at Livingston, Mon-

tana, this 9th da}^ of September, A. D. 1908.

[Seal] ARTHUR DAVIS,
Clerk District Court Park County, Montana.

By Yi. H. Pethybridge,

Deputy Clerk.

[Endorsed] : No. 884. Title of Couii: and Cause.

Transcript on Removal. Filed September 29th,

1908. Geo. W. Sproule, Clerk.

And thereafter, upon the trial of said cause, to wit,

on the 9th day of January, 1909, the verdict of

the jury as rendered was dul}^ tiled and entered

herein, being in the words and figures following,

to wit

:

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

No. 884.

ANDREW KOVEC, ; IJ

Plaintiff,

vs.

THE MONTANA COAL AND COKE COMPANY
(a Corxwration),

Defendant.
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Verdict.

We, tlie jury in the above-entitled cause, find in

favor of the plaintiff, and assess his damages in the

sum of Five Thousand ($5,000.00) Dollars.

Dated January 9th, 1909.

E. N. BRANDEGEE,
Foreman.

. [Endorsed] : Title of Court and Cause. Verdict.

Filed and Entered Jan. 9, 1909. Geo. W. Sproule,

Clerk. By C. E. Garlow, Deputy Clerk.

And thereafter, to wit, on the 11th day of January,

1909, judgment was duly rendered and entered

herein, in the words and figures following, to

wit:

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

ANDREW KOVEC,
Plaintiff,

vs.

THE MONTANA COAL AND COKE COMPANY
(a Corporation),

Defendant.

Judgment.

This cause came on regularity for trial on the 6th

day of January, 1909, Messrs. Walsh & Nolan, and

Miller & O 'Connor, appearing as counsel for plaintiff,

and Messrs. Carpenter, Day & Carpenter, as counsel

for defendant. A jury of twelve persons was regu-

larly impaneled and sworn to try said cause, where-
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upon witnesses on the part of the plaintiff and on

the part of the defendant were duly sworn and exam-

ined. After hearing the evidence, the arguments of

the counsel and the instructions of the Court, the

jury retired to consider their verdict and subse-

quently returned into court, and being called an-

swered to their names, and say they find a verdict

for the plaintiff and against the defendant and assess

the plaintiff's damages at Five Thousand Dollars

($5,000.00).

Wherefore, by virtue of the law and by reason of

the premises aforesaid, it is ordered and adjudged

that said plaintiff do have and recover of and from

said defendant the sum of Five Thousand Dollars

($5,000.00), with interest thereon at the rate of eight

(8%) per annum from the date hereof until jDaid,

together with said plaintiff's costs and disbursements

incurred in this action, taxed at $199.30.

Judgment entered this 11th day of January, 1909.

GEO. W. SPROULE,
Clerk.

Attest a true copy of judgment.

[Seal] GEO. W. SPROULE,
Clerk.

Certificate of Clerk to Judgment-roll.

United States of America,

District of Montana,—ss.

I, Geo. W. Sproule, Clerk of the United States

Circuit Court for the District of Montana, do hereby

certify that the foregoing papers hereto annexed con-

stitute the Judgment-roll in the above-entitled action.
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Witness my hand and the seal of said Court at

Helena, Montana, this 12th day of January, A. D.

1909.

[Seal] GEO. W. SPROULE,
Clerk.

By C. R. Garlow,

Deputy Clerk.

[Endorsed] : Title of Court and Cause. Judg-

ment-roll. Filed January 12, 1909. Geo. W.
Sproule, Clerk. By C. R. Garlow, Deputy Clerk.

And thereafter, to wit, on the 13th day of March,

1909, defendant's Bill of Exceptions was duly

signed, settled, allowed and filed, being in the

words and figures following, to wit:

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

No. 884.

ANDREW KOVEC, .

Plaintiff,

vs.

MONTANA COAL & COKE COMPANY (a Cor-

poration),

Defendant.

Bill of Exceptions.

Be it remembered, that in the above-entitled ac-

tion, Andrew Kovec, plaintiff, brought this suit

against Montana Coal & Coke Company, a coi-pora-

tion, defendant, for the purpose of recovering dam-

ages for injuries alleged to have been sustained by
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him in tlie operation of a hoisting engine, while em-

ployed by the defendant in its coal mines at Aldridge,

Montana.

Upon the issues raised by the answer of the de-

fendant, and the reply of the ]3laintiff thereto, begin-

ning on Wednesday, the sixth day of January, 1909,

the case w^as tried before the Court and a jury of

twelve persons impaneled and sworn to tr};^ the issues

in said cause, the plaintiff appearing by himself and

by C. B. Nolan, Esquire, and James F. O'Connor,

Esquire, his attorneys, and the defendant appearing

b}^ E. C. Day, Esquire, and O. M. Harvey, Esq., its

attorneys.

Whereupon the following proceedings w^ere had

and done, the rulings of the Court hereinafter

set forth were made, and the exceptions of the de-

fendant thereto noted.

[Testimony of Andrew Kovec, for Plaintiif.]

Wednesday, January 6, 1909, A. M.

ANDREW KOVEC, the plaintiff herein, called

and sworn as a witness, testified as follows

:

Direct Examination.

(By Mr. O'CONNOR.)
Q. You may state your name, please. Give us

your full name, Andrew. Tell us what your full

name is. A. Andrew Kovec.

Q. Where do you live, Andrew?
A. I live up at Aldridge.

Q. In Park county, Montana ?

A. Yes, sir.

Q. How long have you lived there?
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(Testimony of Andrew Kovec.)

A. I have lived there about ten years.

Q. For ten years ?

A. Something like that; yes.

Q. How long have you worked for the Montana

Coal & Coke Company?

A. Since I came there.

Q. How many years have you worked for the

Montana Coal & Coke Company ?

A. I couldn't say exactly how many years, but I

was working pretty near all the time, as long as I

was there.

Q. You worked for the Montana Coal & Coke

Company since you went to Aldridge, and you say

3^ou went there about ten years ago?

A. Yes, sir.

Q. What is your age, Mr. Kovec? How old are

you?

A. I was twenty-nine years old when I was hurt.

I am thirty now.

Q. You are thirty now ? A. Thirty now.

Q. What did you do while working for the Mon-

tana Coal and Coke Company? A. Dug coal.

Q. You dug coal ? A. Yes.

Q. Ex])lain to the jury what you mean by that,

Mr. Kovec. That is, explain to the jury what you

did in digging coal.

A. I don't understand.

Q. Did you use any kind of machinery in digging

the coal? A. No.

Q. AVliat did you use,—a sort of a pick or shovel,

or something? A. A j^ick and shovel.
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(Testimony of Andrew Kovec.)

Q. A pick and shovel ? A. Yes, sir,

Q. Are those the only pieces of machinery that

you worked with during the time that you were work-

ing for the Montana Coal and Coke Company up to

the time you were injured 'F

A. I don't miderstand that.

Q. I say, did you use any other kind of a piece

of machinery while working for the coal company
besides a pick and shovel? A. No.

Q. Did you ever have any experience with any

kind of machinery outside of a pick and shovel ?

A. No, sir.

Q. Did you ever operate any kind of a i)iece of

machinery? A, No, I didn't.

Q. Then you used nothing but a pick and shovel

while working for the company at Aldrich ?

A. No.

Q. Now, who is Louis Testovarsnik ? What po-

sition, if any, did lie hold for the company?

A. He was mine foreman.

Q. He was mine foreman? A. Yes.

Q. Were you subject to his instructions during

the time you were in the employ of the defendant

company? That is, did he tell you what to do?

A. Yes.

Q. During all of that ten years' time?

A. No ; he didn't during all of those ten years.

Q. You may state whether or not you were sub-

ject to his orders at the time of the accident, on the

23d of September, 1907? A. Yes.

Q. He at that time told you what to do ?
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(Testimony of Andrew Kovec.)

A. Yes. He told me to get in sometimes and

pull the cars up when the driver wasn't there.

Q. He was mine foreman on this particular day,

the 23d day of September, 1907? A. Yes.

Q. You say he told you to pull the cars up when

the driver was absent ? A. Yes.

Q. How were you to pull the cars up?

A. What is that?

Q, How were you to pull them out of the mine

lip to the surface, or up to the main line?

A. Pull them with an engine.

Q. You pull them with an engine ? A. Yes.

Q. What kind of an engine ?

A. I don't know exactly what kind of an engine

it was.

Q. He told you to take the cars out of the mine

—

By Mr. DAY.— (Interrupting.) I submit that

this is leading the mtness

The COURT.—Avoid that. You are now reach-

ing a very important feature of the case.

By Mr. O'CONNOR.—I will withdraw the ques-

tion.

Q. What did Mr. Testovarsnik tell you to do upon

. the morning of the 23d of September, 1907?

A. He told me to get on the engine and pull those

cars up, and down, so that we could get more cars

when the driver didn't have the time.

Q. By w^hat means were you to pull those cars

out? That is, what were you to use to pull the cars

out? A. The engine.
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(Testimony of Andrew Kovec.)

Q. Did you obey his orders? That is, did you

start in to carry out Testovarsnik's orders to you?

A. Yes.

Q. What did you do ? Just tell us what you did

that morning in regard to running the engine..

A. What I did?

Q,. What you did; yes.

A. I just went in there in my place, and I was

working there, and when the driver come in I went

up. When the driver went inside, I went up to pull

the car up.

Q. You went to pull the car up? A. Yes.

Q. What did you do when you attempted to pull

the car up ?

A. Well, when I pulled the car up, I tried to stop

the brake.

Q. What did you do when you first started to

pull the car up ? What did you take hold of, if any-

thing? A. I took hold of the hoist.

Q. What were you working with when you took

hold? Were you working with the electric engine?

A. Yes; I was w^orking with the electric engine.

Q. Tell us what you did. What did you take hold

of?

A. I took hold with one hand, kind of that way

(illustrating), so that I could work the hoisting en-

gine. With this hand, I took hold of that, so as to

run the cars up and down. I turned that loose when
the car got up, and when the car come up, I tried

to step on the brake, but the brakes was moving so

fast I couldn't step on it, and I missed it, and then
I fell right in
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(Testimony of Andrew Kovec.)

Q. Just explain to the jury what the brake was
doing.

A. The brake was shaking, flying around, and I

missed it. I didn't step on it. I missed it.

Q. You didn't get your foot on the brake?

A. No ; I missed it and fell right in.

Q. Was the brake going back and forth laterally,

as well as up and down ?

A. Yes, sir; all ways.

Q. Why did you attempt to put your foot on the

brake, Andrew ? A. I tried to stop the rope.

Q. Was it necessary for you to put your foot

upon the brake to stop the engine? Were you re-

quired, I say, to put your foot on the brake to stop

the engine?

A. It wasn't stojDped. I couldn't put my foot on.

It stopped when I put my hand in. Then it stopped.

Q. Could you stop the engine by any other means

than by putting your foot on the brake?

A. I don't understand.

Q. Could you have taken hold of anything else

to stop the engine, besides placing your foot upon

the brake? A. No; you can't.

Q. Was there any covering over the gearing por-

tion of the engine? A. No; not before.

Q. Where was the gearing portion of the engine

with reference to where the brake was?

A. The brake was under the gearing.

Q. The brake was under the gearing?

A. Yes. You step with the foot on it. It is a

kind of a foot brake.
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(Testimony of Andrew Kovec.)

Q. When you attempted to put your foot upon

the brake, 3'ou missed it?

A. Yes ; and I fell into the gearing.

Q. What portion of your bodywent into the gear-

ing portion of the engine ?

A. The rope rider come up and pulled my hands

out. My hands were right in the gearing.

Q. You say your hands ? Which hand 1

A. The right hand.

Q. What is that you have on now? What is that

you have on your right hand now ? What have you

got on your right arm now ?

A. I have got a rubber hand now.

Q. A rubber hand? A. ,Yes, sir.

Q. Were all 3^our fingers caught in the gearing

portion of the engine?

A. Yes; all the fingers was smashed. These

two fingers were pulled out, and then it was smashed

through up here. It smashed it, and took the skin

and bones all off, clear up to here. There was a little

skin left here.

Q. You say those two fingers were pulled right

out?

A. Yes ; those two were pulled right out.

Q. Who assisted, did you say, in taking your hand

out ? A. What do you say ?

Q. Who helped you to take your hand out ?

A. Jerry Milautz and Frank Sturgle. They

pulled me out.

Q.. Where were you, Andrew, when Testovarsnik,

the foreman, told you to pull up the cars, with refer-
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(Testimony of Andrew Kovec.)

ence to where the engine was ? How far away from

the engine were you?

A. I was over thirty feet.

Q. Over thirty feet?

A. Thirty feet, or something like that.

Q. Why did 3^011 go to the engine when you went

to pull up the cars ? A. I fell in.

Q. No
;
you don't understand me. I say, why did

you go to the engine when you attempted to pull the

cars out of the mine %

A. I don't understand you exactly.

Q, How often did you use this engine before, for

the purpose of pulling cars out of the mine? Did

you ever use the engine before ? A. No.

Q.. Then why did you go to the engine when your

foreman told jou to pull the cars out?

A. Because I am scared of getting fired or some-

thing like that. Of course I have got a family. I

have to work.

Q, Why did you go to the engine to pull the cars

out of the mine ? No ; I will withdraw that question.

Did you ever operate any kind of an engine like

that before? A. No, sir.

Q. Did .you ever use this engine before this par-

ticular morning? A. No, sir.

Q. How long had you used this engine that morn-

ing when you went into the gearing portion of it?

A. I was just on the first car.

Q. The first car? A. Yes.

Q. How long had you been using it before you got

injured ? How many minutes ?
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(Testimony of Andrew Kovec.)

A. About ten or five minutes.

Q. About ten or five minutes? A. Yes.

Q. How long had Testovarsnik been your fore-

man before you were injured?

A. About four or something like that, or five.

Q. Four years ? About four years ?

A. About four.

Q. He had been your foreman then before for

about four years ?

A. Yes; I couldn't say exactly when he started.

It was about four years, anjnvay.

Q. You were subject to his orders during that

time ? During that four years, what were you doing ?

A. Well, I don't know.

Q. Don't you know whether you were digging

coal,—or what were you doing?

A. You mean I, myself ?

Q. Yes; you, yourself. What were you doing

during the four years that Testovarsnik was fore-

man of the mine ? A. Digging coal.

Q. Digging coal? A. Yes.

Q. What were you doing just before you were

ordered to pull up these cars by means of the engine ?

A. I was in the air shaft there, I was working

there. I was loading coal and rock out there when it

caved in there.

Q. How long before the accident hap]3ened was

it that you were doing this work?

A. I was there working about a week; over a

week.

Q. About a week? A. Yes.
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(Testimony of Andrew Kovec.)

Q. What Avere jou doing the da}^ before you were

injured "? A. The day before "?

Q. Yes ; on the 22d of September what were you

doing ? What were you doing on that day ?

A. I was just working there in that place, load-

ing coal and rock out.

Q. Loading coal and rock ouf?

A. Yes ; and timbering.

Q. What were you loading coal and rock into?

A. Putting it into a car.

Q. What did you do the day before that?

A. The same.

Q. Were you unconscious, or did you get uncon-

scious at the time you were injured? Do you re-

member of suffering any pain when your hand was

caught in the gearing portion of the engine, and your

fmgers torn out? A. I don't know.

Q. Did it hurt _you? A. Yes; it hurt me.

Q. Did you suffer very much with it ?

A. Yes.

Q. Did you know when they took your hand out

of the engine ? A. Of course I knew it.

Q. Then you were not unconscious?

A. No.

Q. What was your condition after that? That

is, iramediatel.y after. Did you suffer, or were you

suffering any pain?

A. Yes ; I suffered pain right along. I have got

13ain yet.

Q. You suffer pain now ? A. Yes.

Q. Where do you suffer pain ?
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(Testimony of Andrew Kovec.)

A. In the end of the stump, right there (indi-

cating)..

Q. Who removed the remains of the hand from

your arm ? What doctor, if any ?

A. Dr. Reynolds.

Q. Dr. Reynolds? A. Yes.

Q. Of Aldrich? A. Yes.

Q. How long was it after the accident that he

removed your hand?

A. I don't know how long it was.

Q. Well, about how long ? How many minutes or

hours ?

A. It took a coui)le of hours, pretty near, I heard

other fellows say.

Q. What portion of your hand was left before

he took it oft ? That is, how many fingers were there

on your hand?

A. Three fingers, but it was pulled out like this

(illustrating). There was only skin there, from

here (indicating) . These two were pulled right out.

Q. What was the condition of the bones back here

in your hand ? A. All smashed.

Q. Did you suffer any from the time that 3^ou

were injured until 3^our hand was removed? Did

you suffer any pain? A. Yes.

Q. At the time you were injured, what wages

were 3^ou getting ?

A, I was getting three sixty at that time.

Q. Three sixty? A. Yes.

Q. What do you mean by that? Three sixty a

day, or a week, or what? What do you mean by
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three sixty? Do you mean three dollars and sixty

cents, or what ? A. Yes.

Q. How often did yon get that three sixty?

A. I got it a day.

Q. A day? A. Yes."

Q. Were you paid monthly?

A. No ; it was day work..

Q. Yes ; but you received your pay once a month,

did you not? A. Yes; once a month.

Q. Generally, at the end of the month, how much

did you get from the company ?

A. At the end of the month ?

Q. Yes ; at the end of the month, how much would

your pay check be?

A. I don't know how much it is. It is over one

hundred dollars.

Q. What have you been earning since then, if

anything ? How much a day have you been earning

since you were injured? A. Nothing.

Q. None? A. No.

Q. Have you worked for the Montana Coal and

Coke Company since that time? A. No.

Q. Have you worked for anyone else since that

time?

A. No ; I have stayed home right along.

Q. Why have you not w^orked?

A. Well, I couldn't work.

Q. Ordinarily, how many days out of the month

would you work while you were working for the

company ?

A. How manv days?
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Q. Yes. How many days out of the month would

you work when you were working for the company ?

A. Every day. Sometimes Sundays I did not

work.

Q. You say you worked every day except Sun-

days ? A. Yes.

Q. Did you sometimes work Sundays?

A. Sometimes I worked Sundays, and sometimes

not.

Q. Going back now to the time when the foreman

told you to take charge of the engine. Did he tell

you how,—what did he tell you that morning ? What

did he sa}^ to you 1

A. He just told me to get in and pull the cars up

when his driver had no time to pull them.

Q. Did he tell you how to run the engine ?

A. No.

Q. Did he say anything else to you at that time?

Did he say an3i:hing else to you at that time except

to tell you to pull the cars up when the driver was not

there ?

A. No; he didn't tell me anything besides that.

Q. He said nothing else ? A. No.

Q. Why was it that you didn't tell the foreman,

when he told you to pull up the cars, that you didn't

know anything about how to run that engine ?

By Mr. DAY.—To which we object as immaterial.

(Argument bj" counsel for the respective parties.)

The COURT.—Let him answer.

By Mr. DAY.—Note an exception.

(Question read by the stenographer.)
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A. No; I didn't tell him. I didn't understand

how to run the engine.

The COURT.—Evidently he does not understand

the question. He says he didn't understand how to

run the engine.

Q. Why didn 't you tell the foreman, when he told

you to take charge of this engine, that you didn't

know anj^thing about how to run it?

A. Because I can't tell the foreman anything so

as to get to discharge me or something like that. I

just got in and worked.

Q. Did you sa}^ anything when he told you to do

that?

A. I didn't say anything at all. I just went to

work.

Q. Did you know what the danger of operating

such an engine would be?

A. I didn't know before.

Q. Did you know how t6 run the engine?

A. No.

Q. Did you know how to start it ?

A. No; I didn't.

Q. Did you know how to stop it? A. No.

Q. That is all.

AVhereupon, at twelve o'clock M., recess was taken

until two o'clock P. M.
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Two o'clock P. M.

Direct Examination of ANDREW KOVEC (Re-

sumed).

(By Mr. O'CONNOR.)

Q. Who, if anyone, was with you when 3'^ou were

instructed by the foreman of the mine to run the

engine in the absence of the engineer or driver?

By Mr. DAY.—We object to that. That is not

what the witness testified to at all.

The COURT.—I didn't hear that question. Read

the question, please.

(Question read by the stenographer.)

By Mr. O'CONNOR.—I will withdraw that ques-

tion.

Q. Who, if anyone, was with jou when the fore-

man of the mine instructed you to pull up the cars

when the driver was not there ?

A. Frank Strugie.

Q. Did he hear the conversation between j^ou and

the foreman of the mine ? A. Yes.

Q. What were you doing at the particular time

that the conversation took place between you and the

foreman of the mine 1

A. I was inside, fixing a place, and timbering.

Q. Timbering the walls ?

A. Yes; timbering the sides and top.

Q. Where was the driver, or the engineer of the

engine when you took charge of the engine ? Where
was he ? A. He was some place inside.

Q. That is all. You may take the witness.
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Cross-examination.

(By Mr. DAY.)

Q. How long have you been in tliis count^J^ Mr.

Kovec ?

A. About eleven or twelve years,—something like

that.

Q. Where were you born?

A. I was born in Austria.

Q. At what place ? A. Lieber.

Q. Can you read English ? A. No.

Q. Can you read the Austrian language ?

A. Well, a little
;
yes.

Q. Where did 3^ou first work when you came to

the United States ?

A. I worked there in East Helena for a little

while; not very long.

Q. You worked in East Helena? A. Yes.

Q. How long did you work in East Helena?

A. About half a month.

Q. Then you vrent up to Aldrieh?

A. Yes. Then I went up to Aldrieh.

Q. What did 3^ou do when you first went up to

Aldrieh? A. I was digging coal there,

Q. Had 3'Ou ever dug any coal before?

A. No.

Q. When did you first get acquainted with Louis

Testovarsnick ? When did you first know him?

A. I knew him u]) there.

Q. Where? A. At Aldrieh.

Q. He was there when you first went there ?

A. What do you say ?
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Q. Was he there when you first went to Aldrich ?

A. I guess I was there before he was.

Q. You were there before he was ? A. Yes.

Q. You didn't know him in tlie old country?

A. No.

Q. Did you know Franlv Strugel in the old

country ? A. No.

Q. When did you first know him 1

A. In Aldrich.

Q. How long has he been working there ?

A. I can't say how long he has been working

there, but it is a long time.

Q. He has been there pretty nearly as long as you

have*? A. Well, pretty close.

Q. This coal that you dig out,—what do you do

with that? Do you put it in a car? A. Yes.

Q. Then what becomes of the car ? What do you

do with the car after you get it loaded with the coal ?

A. Just leave it in the switch.

Q. Who takes it out of the mine ?

A. The driver. The driver takes it out.

Q. Who was the driver at this time when 3^ou were

hurt ? Who was the driver then ?

A., At that time the driver was Billy England.

Q. Were you mining coal that day 3^ou were in-

jured?

A. I was timbering that day when I got hurt.

Q. You were putting in a set of timbers?

A. I was putting in a set of timbers, and fixing

it up.
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Q. You were really cleaning out an air shaft,

were you not? A. What do you say?

Q. You cleaning out an air shaft, were you not?

A. Yes ; cleaning it and fixing it up.

Q. You were not mining coal that day at all ?

A. Not mining coal ?

Q. Yes
;
you were not mining coal that day ?

A. I was loading coal in the car from this place.

Q. This stuff that you were putting in the car

was waste from this air shaft, was it not?

A. Well, sometimes we put coal in, too.

Q. That is, in your work there in the air shaft,

when you found any coal, you put it in?

A. Yes.

Q. But most of the stuff you took out that day

was trash out of that shaft, was it not?

A. Yes.

Q. Had 3^ou been working in that particular place

before that day?

A. I had worked in there before, of course.

Q. How long before ? A. Over a week.

Q. Over a week ?

A. Yes ; something like that.

Q. Had you been mining in that part of the mine

before? Had you been working in that part of the

mine before this week ?

A. One day before, I think. I don't know.

Q. How do you get in to where you work? How
do you get into the mine? A. I walked in.

Q. You Avalked in ? A. Yes.

Q. Do you walk by where this engine is ?
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A. I went in and went to the main entry, and go

right in where the air goes.

Q. Had you ever seen this engine before the day

you went up there to try to work it ?

A. No; I hadn't seen it.

Q. You never had seen it before ? A. No.

Q. You had walked by there, in going to your

work in the mine, for a whole week, and didn't see

the engine ?

A. I seen the engine, but I didn't see it worked.

Q. I didn't ask you that. I asked you if you had

ever seen the engine before that day you tried to

work it? Had you ever seen the engine before that

day? A. I seen it when I went in.

Q. You saw it as you went by it on your way to

your work during this week ? A. Yes.

Q. During this time that you worked in this place,

during this week before you got hurt, w^as the engine

running every day ?

A. I don't know whether it was running or not.

Q. How did you get the coal out if it wasn't run-

ning ?

A. I don't know. I just put the cars on the

switch.

(J. That is all you had to do with it. You don't

know what became of the cars after that? You don't

know what became of the cars after you put them on

the switch ? A. No.

Q. How far away from where the engine was, was

this switch? How far away was this switch from

where the engine was?
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A. About over thirty feet.

Q. About thirty feet? A. Over thirty feet.

C^. You had to go by the engine, or you liad to

walk by the engine in order to get in where you went

to work ?

A. I went by the engine, and then went around

back to the place where I worked.

Q. Did you see anybody working the engine be-

fore you undertook to work it that day?

A. I didn't see it that day.

Q. I say before that day. During the week you

were working there mining coal, did you see anyone

working the engine ?

A. Well, England was pulling it up.

Q. When you worked in the other part of the

mine, did you ever see any other engines used for

hauling up these cars of coal?

A. Well, sure, I seen the engines, but there was

somebody running them. I never run any of them.

Q. You never ran any of them? A. No.

Q. Didn't you run an engine over in what they

call No. 4? A. No.

Q. You never ran an engine at all of any kind ?

A. No.

Q. During all the time you were there, you never

ran an engine ? A. No.

Q. And never saw one run? A. No.

Q. Never was around where it was running at all ?

A. Not close.

Q. Never any closer to it than this distance of

thirty feet, which you say is the distance between the

switch and the engine when it is running?
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A. No.

Q. How does the engine work ? How does it work

in pulling up the cars *?

A. I don 't know exactly how it is worked.

Q. What does it look like? Has it got any wheels

or ropes, or anything?

A. Well, it has got wheels and ropes.

Q. Just tell the jury how it looks.

A. I would have to have the interpreter in order

to understand it better.

Q. Well, never mind. We will get along without

the interpreter, I think. What time in the day was

it when you were hurt ?

A. About ten o'clock I got hurt.

Q. What time did you go on shift?

A. Seven o'clock in the morning I went on shift.

Q. Who went with you ?

A. Frank Strugel.

Q. Was he your partner ? A. Yes.

Q. Was there anybody else working in this slant

with you ? A. Not with me.

Q. Was there anyone else in the slant but you and

your partner, Strugel ?

A.. There was someone else in there, but I didn't

know who it was,—in that part.

Q, From that time, from seven until ten, was

there anyone else there but you and Strugel?

A. No.

Q. Was there anyone else in the mine at all ?

A. Yes ; in the mine there was.

Q. Whereabouts in the mine were they working ?
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A. Down below, and back there, when we come in.

Q. What were they doing?

A. The}' Avere digging coal, and all that kind of

business.

Q. When did Louis tell you that you had to pull

the cars up if the driver was not there ?

A. He told me that morning.

Q. He told you that morning? A. Yes, sir.

Q. What time in the morning?

A. Before seven o'clock.

Q. Before you went to work ? A. Yes, sir.

Q. Where was Louis at that time when he told

you this ? A. Down by the tool box.

Q. Was Frank Strugel with you when he told

you ? A. Yes ; he was with me.

Q. Did he tell you to pull them up, or did he tell

Stri.igel to pull them up ?

A. He just told us to get in and pull it up.

Q. You didn't say anything to him?

A. No; I didn't say anything to him.

Q. Did Strugel say anything? A. No.

Q. Could Strugel run the engine ? A. No.

Q. You didn't tell him you could not run the en-

gine? A. No. I didn't ask him.

Q. You didn't ask him how to run the engine

?

A. No.

Q. Or where the engine was ? A. No.

Q. Didyouknow where it was? A. Yes.

Q. How did you know that ?

A. I knew where the engine was, because I had

worked in the back entry there.
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Q. You had seen the engine before ?

A, Of course, I had seen it.

Q. Did 3^ou know how to hook the cars on, so as

to pull them up ? A. Sure I knew that.

Q. You had done that often?

A. I put the car on the switch and put the pin on.

Q. You had often done that, had you not? You

did that every day? You did that every day, didn't

you? A. Yes; just the car.

Q. How did you get the first car out that morn-

ing? A. That was the first car when I fell in.

Q. That was the first car? A. Yes, sir.

Q. You were working from seven to ten in getting

that one car full ? A. Yes ; we were timbering.

Q. You timbered a while ? A. Yes.

Q. Who pushed the car out of the slant ?

A. I pushed the car out from the back entry, and

my "buddy."

(In using the word "buddy," the witness evidently

meant partner.)

Q. Who put it onto the rope? Who hooked the

car on to the rope ? A. Jerry Milautz, I guess.

Q. Who was he? A. He was there.

Q., What was he doing ?

A. He was riding the rope.

Q. How do you mean?
A. He just hooked the rope on to the car.

Q. He is the fellow who hooks the car on to the

rope? A. Yes.

Q. Was this rope that you hooked the car on to,

—

was the other end of that attached to the engine?
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A. Yes.

Q. What kind of a rope was it, wire or cotton %

A. Wire.

Q. Who went with you ii^o to where the engine

was % A. I went up.

Q. By yourself ? A. Yes.

Q. Where was Jerry Milautz then?

A. He was right there.

Q. He was standing right near?

A. Yes; down below.

Q. Did you ask him anything about running the

engine ? A. No.

Q. Or Strugel, either? A. No.

Q. You just went up and started the engine?

A. Yes.

Q. How did you start the engine ?

A. I just went up to see anyone get in and see

them run that engine, but nobody was there. I never

run it before.

Q. When you got up there, you didn't find anyone

at the engine ? A. No.

Q. How did you get the engine started?

A. I had seen somebody run it before.

Q. You had seen somebody start it before ?

. A. Yes.

Q. Whom did 3^ou see running it before ?

A. I seen Billy England run it before.

Q. It was his business to run it, was it not? That

is what he was there for ?

A. Of course; but he was not there at that time.

Q. He was not there when you went up to the

engine ? A. No.
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Q. Had 3^011 seen him that morning?

A. No.

Q. Don't 3^011 know that he had been hauling coal

up all the morning? A. No.

Q. And had simph" gone into the entr3^ with

his loaded cars to haul them out of the entr3% when

you started to run the engine?

A. He had gone inside some place.

Q. What was he doing inside?

A. He had gone to pull some cars inside.

Q. He had gone to pull some cars inside ?

A. Yes.

Q. Tell the jurj^ how 3^ou started the engine. It

was not running when 3^ou got up there, was it?

A. No.

Q. How did you start it ?

A. I had seen it. I had seen him hold that—

I

don't know what 3^ou call it,—down, like this. (Il-

lustrating.)

Q. The lever?

A. Yes. I seen him hold the lever down. That

is all I seen.

Q. Whom had 3'"ou seen do that?

A. I don't know.. He is not here,—that fellow.

Q. Did you ever see Billy England do it that way ?

A. I seen him before once, but not that da3\

Q. How did 3^ou know how to start the engine ?

A. I didn't know how to start it. I just seen

him do that before.

Q. You didn't know what would happen when
^'ou pulled any of those levers ?
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A. No; only I saw it going up and down.

Q. AVhen you pulled this thing with, your left

hand, what happened ?

A. That turned the engine.

Q. That turned the engine ? Which way did the

engine turn? Did it turn toward you or the other

way? A. Anyplace.

Q. Any place ? Now when you pulled this lever

down, or turned this lever down, did it pull the car?

A. Yes.

Q. Then when you let go of it, what happened?

A. Well, that handle has to be turned.

Q. The handle has to be turned ?

A. The clutch.

Q. You have to turn the clutch, too, do you ?

A. Yes.

Q. Did you do that?

A. I turned the clutch.

Q. Then what happened? A. Then it ran.

Q. The engine ran then? A. Yes.

Q. Did it draw the car up ? A. Yes.

Q. Did you know it would draw the car up when

you turned it on that way? What did you do that

for? A. So as to pull the car up.

Q. How did you know that would pull the cars

up ? A.I seen the other fellows do it.

Q. What did you do when the car got up to where

you wanted it to go ?

A. I tried to stop it.

Q. How did you try to stop it ?

A. I tried to stop it with the brake.
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Q, Did you still hold on to the clutch ?

A. I left that, and tried to step on the brake.

The brake was shaky, and I missed it.

Q,. It was light there, was it not? There was a

light there, was there not? A. Yes.

Q. You could see the machine? A. Yes.

Q. You could see this brake shaking ?

A. I could see it when I tried to step on it.

Q. You could see it ?

A. I could see it, but I missed it.

Q. You missed it? But I say, you saw it there,

did you? When you started to step, couldn't you

see the brake ?

A. Well, the rope was pretty close to me.

Q. Did you see this cog-wheel going around?

A. I seen it, but not when I started to step on

the brake.

Q. But when the machine was running, couldn't

you see the cog-wheel running around?

A. Yes.

Q. Do you know what makes it go around ? Do

you know what made it go around?

A. The electric made it go around.

Q. Do you know how the electric got into the

machine? Didn't it get in there by some of those

things you pulled? A. I didn't know that,

Q. Why did you pull them for, then? Why did

you pull these levers if you didn't know what was

going to happen?
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By Mr. NOLAN.—We object to that. The ques-

tion is based upon a wrong assumption.

(Argument by counsel for the respective parties.)

The COURT.—Let him answer. Eead the ques-

tion.

(Question read by the stenographer.)

Q. Why did you pull the levers in the first place ?

A. When the cars were going up

—

Q. (Interrupting.) You pulled them to start

the engine, didn't you? A. Yes, sir.

Q. That is what you wanted to do ? You wanted

to start the engine? A. Yes,

Q. When you wanted to stop the engine, did you

let go of the levers ? A. Yes.

Q. You let go of them? A. Yes.

Q. Did anything stop at all ?

A. I went to step on the brake to stop it.

Q. Did you ever see anyone try to step on the

brake before? A. No.

Q. How did you know it was a brake?

A. I could see the brake there around the wheel.

Q. You could see that that was a brake there for

the purpose of stopping that wheel? A. Yes.

Q This cog-wheel,—how far away was that, can

you tell,—the cog-wheel that you fell into ?

A. That was pretty close. Not very far.

Q. It was right near? It didn 't have any top on

it, did it?

A. No; the brake was down here '(indicating),

and the wheel was up here (indicating).

Q. Ui^ alongside of the brake? A. Yes.



vs. Andrew Kovec. 61

(Testimony of Andrew Kovec.)

Q. It didn't have any top on it, did it?

A. No.

Q. It was revolving ? It was turning around ?

A. Yes.

Q. Going fast? A. Going fast.

Q. Was it turning from you, or coming to you?

Which way was it turning ? Was it turning to you ?

A. It was coming to me.

Q. Now, this brake,—did 3^ou have to put your

foot up or down to get your foot on to it?

A. It is not very high. It is something like that.

(Illustrating height of brake.)

Q. Just stand up and show the jury how 3'ou did

that. Catch hold of the levers you had hold of.

A. It was just about like this. I stood here on

this side of it. There is a brake on the side, like this,

and I just tried to stei) on it quick, so that the rope

would not lick me,—the rope that pulls the car out,

—

I tried to step on it, and I missed it. I didn't step on

it.

Q. So you didn't step on the brake at all, but

missed it?

A. I missed it and fell right in the wheel.

Qv Fell right in the wheel? If you had stepped

on the brake as you started to do, you would not have

fallen, would you?

A. I don't know whether I would fall or not. I

don't think I would. But if there was an5i:hing

over those wheels, I couldn't put my hands in.

Q. None of those things that 3^ou caught hold of

threw you into the wheel, did they ?
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A. Well, the brake threw me in..

Q. But you missed the brake entirely!

A. Yes.

Q, And you fell because you missed the brake?

A. Yes.

Q. Where was Jerry Milautz when this hap-

pened? A. He was with the car.

Q. How far away was the car from you?

A. Not very far. About ten feet, or something

like that.

Q. Was he on the car, or just standing alongside

of it?

A. He was going along side of the car, running.

He tried to put the brake on, so it would stop.

Q. As the car came along up, he came with the

car, did he ? A. Yes.

Q. Where was Strugel?

A. He was down at the place fixing something.

I don't know what he was .doing.

Q. He didn't come up with the car at all, did he?

A. Not at that time.

Q. He didn't come up until after you got hurt?

A. He come up when I got hurt.

Q. Where was Louis at this time ?

A. Pie was inside some place at that time.

Q. He wasn't anywhere around there, at all, was

he? A. No.

Q. He was somewhere else in the mine?

A. Yes.

Q. Did he come there when you got hurt ?

A. When I got hurt he come around.
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Q. Jerry Milautz and Strugel came up, did they?

A. Yes.

Q. Did you tell Jerry how it happened ?

A. I hollered to him. I said, ''Hold me; I am
on the wheels."

Q, Who stopped the machine ?

A. My hand stopped the machine.

Q. Your hand stopped the machine ?

A. Yes.

Q. It stoi^ped as soon as you fell into it 1

A. Yes.

Q. Who heljDed you out of if?

A. Jerry Milautz and Strugel.

Q. Was Louis there then?

A. Louis come up after that.

Q. Where did they take you 1 Did they take you

out of the mine ?

A. Yes; they took me out of the mine. They

put me on a car, and took me out.

Q. Did you ask Jerry Milautz to go up and pull

the car up ? A. No.

Q. You had seen him there working with the cars

right along, had you not?

A. Yes ; I seen him. He was the rope rider.

(J. That was his business? It was his business

to get those cars up, was it not? A. Whose?

Q. Jerry's?

A. No ; he was just a rope rider.

Q. Well, it was his business to hook the cars on

and get them up ?

A. Yes ; that was his business.
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Q. That was liis business ? A. Yes,

Q. It was not your business? A. No.

Q. Your business was to fill the ears?

A. Yes.

Q. How long before had you seen England that

morning? '"""^iV;

A. I don't remember whether I seen him that

morning or not.

Q. Had you seen anybody else pulling any cars

up that morning ?

A. No ; I didn't see it..

Q. How far inside of this slant—you call that a

slant, don't you, where you were working? You
call that a slant where you were working at that

time?

A. Yes ; we call that a slant. It goes back in. I

was working in an entry. This place had been

worked thirty feet.

Q. What do you call this place where you haul

the cars up? Do you call that a slant?

A. Yes ; that is what I call a slant. That was an

entry where I was working. It was an air course.

Q. And it was a slant where they were pulling

the coal up ? A. Yes.

Q, When they got the cars up to the engine, they

hooked the cars all together, and hauled them out

with a mule, didn't they? A. Yes.

Q. That is Avhat England did? He pulled the

cars up, and hooked them together, and moved them

out, didn't he ? That is what Billy England was do-

ing? A. He was driving; yes.
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Q. He was driving the mule, hauling cars out?

A. Yes.

Q. How far inside of this entry were you work-

ing that morning when you filled the car up % How
far in this entry were you working?

A. Thirty feet or something like that.

Q. You don 't know whether anyone else had been

hauling any cars up there or not ? A. No.

Q. That is all.

Redirect Examination.

(By Mr. O'CONNOR.)

Q. Andrew, you referred to Strugel as your

partner. What do you mean by that ?

A. Bywdiat?

Q. By the term "partner"? A. Partner?

Q. Yes. You told Mr. Day that Strugel was

your partner? A. Yes.

Q. What do you mean by that? Did you mean
that you worked together in the mine, or what ?

A. Yes.

Q.. That is all.

Witness excused.

[Testimony of Frank Strugel, for Plaintiff.]

FRANK STRUGEL, called and sworn as a wit-

ness in behalf of the plaintiff here, testified, through

an interpreter, as follows

:

Direct Examination.

(By Mr. O'CONNOR.)
Q. You may state your name.

A. Frank Strugel.
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Q. How long have 3^011 lived in the United States ?

A. The first five 3^ears and six months^ and a year

and six months. That is, I was in the old country

during this time.

Q. From what country did he come to the United

States?

The INTERPRETEE.—What they call a prov-

ince is a little different from the country. Do you

want me to ask him for that?

Q. Just give the name of the country.

The INTERPRETER.—He always mentions the

province. He names the province when I ask him

for the country.

Q. All right. Just tell us what he says.

A. (The INTERPRETER.) I don't know what

they call it. We call it in our language Stiermark,

Lower Stiermark.

Q. How long have you worked in the mines at

Aldrich? A. Four years and five months.

Q. Do you know Louis Testovarsnik?

A. Yes, sir.

Q. What position does he hold, if any, for the

defendant company?

A. He works in the mine.

Q. Ask him if he has charge of the mine as fore-

man, or otherwise. A. In the coal mine.

Q. I mean Louis Testovarsnik ?

A. He was a coal digger before.

Q. Ask him what he has done for the past five

3^ears. A. Coal digger. He digs coal.
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Q. Ask him if Testovarsnik ever gave him any

orders as to what he should do.

A. (The INTERPRETER.) He says he never

gave him any orders.. He don't understand.

By Mr. DAY.—Yes, he does understand. You

just tell us what he tells you.

A. He did after he came back from the old

country

By Mr. NOLAN.—I suppose, of course, you have

an interpreter who is advising you whether this is a

correct interpretation. It is quite a serious matter

to make the statement that you did. I suppose, of

course, you have an interpreter.

By Mr. DAY.—I could understand from what he

said that he understood.

Q. How long have you known the plaintiff,

Kovec "?

A. I knew him five years and six months before,

and about a year and a half after I came back from

the old country.

Q. Ask him when he came back from the old

country. A. Four years ago.

Q. Since he came back from the old country ?

A. Yes, sir.

Q. What have you been doing for the Montana

Coal and Coke Company %

A. The first year I was working in the ditch,

and the next year I got a job in the mine.

Q. What did you do in the mine %

A. Dug coal all the time.
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Q. How long did you work with the plaintiff,

Kovec, in the mine digging coal, if at all?

A. Two months.

Q. How long did j'-ou work with the plaintiff

Kovec, before he was injured?

A. About five weeks. I think about five weeks.

Q. Did you ever see Kovec run a hoisting en-

gine before the 23d day of September, 1907 ?

A. Never.

Q. Prior to this five weeks before he was injured,

how often during the day would you see Kovec in

the mines? A. I seen him every day.

Q. For how long ? A. Every hour.

Q. Ask him if he saw him every day for a year

previous to the time that the plaintiff was injured.

A. Ever since we worked together, I seen him

every day.

Q. What were the duties of Kovec while work-

ing for the defendant company ?

A. They were putting up timbers.

Q. He didn't understand the question. "What

were the duties of the plaintiff, Kovec, while working

for the defendant company?

A. Digging coal.

Q. Did you ever run an electric hoisting engine?

A. No.

Q. Did you ever run the machine that the plain-

tiff, Kovec, attempted to run on the morning of

the 23d of September, 1907? A. No..

Q. Would you have known how to run it, had you

been told to run it?
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By Mr. DAY.—To which we object as immaterial.

By Mr. O'CONNOR.—I will change the form of

the question.

Q. Could you operate the engine? A. No.

Q. Were you with the plaintiff Kovec, on the

morning of the 23d of September, 1907, the morning

that he was injured? A. Yes.

Q. Did you hear a conversation between Testo-

varsnik and the plaintiff, Kovec?

A. Yes ; I seen them that morning before the ac-

cident took place.

Q. Ask him if he heard any conversation between

Kovec and Testovarsnik, the foreman.

A. I was with him wdien he told him.

Q. Ask him if he heard what Louis Testovarsnik

told him.

A. He told us that if the engineer or driver would

not be there, then they had to pull the car up them-

selves.

Q. By what means would they pull the car up?

A. Pull with the engine.

Q. Did you see Kovec when he took charge of

the engine ? A. No ; I did not see him.

Q. Did you see him when his hand was fastened

in the gearing portion of the engine ?

A. Yes, sir.

Q. Did you assist him in getting out? That is,

in getting loose from the engine?

A. Yes, sir.

Q. "What was the condition of his hand ?

A. It was all torn up.
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Q. Did Kovec seem to be suffering very mucli ?

A. Yes, sir.

Q. Was lie conscious?

A. He was prett}^ near conscious.. We threw

some water on him.

Q. That is all. Take the witness.

Cross-examination,

(By Mr. DAY.)

Q. Ask him if he ever saw any of the miners use

this engine before. A. No.

Q. Ask him if he ever worked on the night shift.

A. Yes, sir.

Q. In this slant or entry?

A. He worked in the bottom of a slant.

Q. Ask him if Kovec ever worked on the night

shift.

A. No ; not at that time when he was working on

the slant.

Q. Ask hun if Kovec ever worked on the night

shift. Not at that time, but if he ever worked on

the night shift ? A. Yes, sir.

Q. Ask him who hoisted the cars on the night

shift? A. Eugene Simonich.

Q. Ask him if Eugene Simonich hoisted the cars

all the time on the night shift, during the time he

worked there

A. Simonich and another fellow. He does not

know his name.

Q. Ask him if he ever worked in No. 4 slant?

A. Do you mean No. 4 mine ?

Q. Yes. No. 4 mine? A. No.
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Q. Pie never worked there ? A. No ; never.

Q. Ask him if Andrew Kovec ever worked in No.

4? A. I don't know.

Q. Ask him if he ever saw this engine operated ?

A. No; I never seen anybody run that engine,

except Andrew Kovec, my partner. His says his

buddy. He means his partner.

Q.. Ask him how long he worked in that slant ?

A. About a month.

Q. Ask him again if he never saw anybody run-

ning the engine at all?

A. I never seen anybody around that engine.

Q. How did they get the coal hoisted up?

A. There were two men there pulling,—one at a

time,—Simonich and another fellow\ They were

pulling one at a time.

Q. Where was he when Louis told them they

would have to pull up the cars?

A. They were there by this slant on the main

entry.

Q. The slant on the main entry?

A. Yes.

Q. How far away from the engine?

A. About ten feet.

Q. Could he see the engine from where he was

standing? A. Yes, sir.

Q. Was there anybody with it then ? Was there

anybody at the engine then? A. No.

Q. Was it running? A. No.

Q. Tell him to say plainly in Austrian what

Louis said to Kovec. Tell him to speak loud.
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A. He told us that we should pull the cars when

the driver would not be there, so we would go faster

ahead with the cleaning of that entry.

Q. Ask him what he said?

A. He thought to himself that it would be right,

so they got ready as soon as jDOSsible.

Q. Ask him what he said to Louis Testovarsnik ?

The INTERPRETER.—He does not understand

the question that I am driving into Mm. Shall I ask

him again?

Q. Yes. Ask him w^hat he said when Louis told

him that?

A. I didn 't say anything at that time when Louis

said to us to pull the cars.

Q. Ask him what Andrew said?

A. Kovec said, We will do if we can.

Q. We ^vill do if we can? A. Yes.

Q. Then what did Louis say? Tell him to tell

us what Louis said then?

A. He said, Try it if you can.

Q. Then what did they say?

A. Then we said, we go down to a place and we

start to work.

Q. Where did Louis go? A. I don't know.

Q. Where was Jerry Milautz at that time ?

A. I don't know.

Q.. At what time in the morning was this conver-

sation? A. As soon as we came in.

Q. Ask him if there was anybody else in the mine

at that time ? A. Yes ; there was.

Q. Where were these other people? Where

were they at work? A. In the rooms.
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Q. They had already gone to work, had they?

A. Yes, sir.

Q. Ask him who was the driver that day?

A. Bill. I can't mention the other name.

Q. Ask him to pick him out in the courtroom,

if he is here.

A. His name is England. Bill England.

Q. Did you see him there that day?

A. I haven't seen him, but I heard that he was

the driver.

Q. Were there any cars hoisted that day before

Kovec tried to hoist this one? A. No.

Q. How do you know?

A. I know that it was the first car when the ac-

cident occurred.

Q. Ask him if anybody else had hoisted a car,

—

Andrew or anybody else

?

A. I don't know.

Q. How far inside of the air-shaft were you

working ?

A. Do you mean from the engine ?

Q. I mean from the slant.

A. About thirty to thirty-five feet.

Q. Could you see the engine from where you

were working? A. No.

Q. 'Could you hear it ?

A. I could hear it.

Q.. Where were you when Andrew went up to

start the engine ? A. By the switch.

Q. Could you see the engine from the switch?

A. No; I couldn't see it, because the knuckle was

higher.
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Q. Where was Jerry Milautz when Andrew went

up to run the engine f

A. He went down into a slant.

Q. Was that at the time Andrew started the en-

gine ? A. Yes.

Q. Who hooked the car on to the rope?

A. I don't know.

Q. Ask him where he was when the car was

hooked on? A. By the switch.

Q. How far was that away from where the car

was? A. I don't know.

Q. Did you see the car hooked on ? A. No.

Q. Did you see the car at all after it was loaded

in the air-shaft ?

A. Our car was on a switch after we loaded.

Q. Ask him why he didn't go up to run the engine

instead of Andrew ?

A. Because I didn't know how.

Q. Ask him why Andrew went up then?

A. I don 't know.

Q. Did he and Andrew have any talk about run-

ning the car? A. No.

Q. How long had you been working with Andrew

at this time ? A. A little over a month.

Q. Did either you or Andrew call anybody, when

you got the car out to the switch, to haul it up ?

A. No.

Q. Did they see anybody at all when they got the

car out to the switch in the mine ?

A. No.
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Q. Did they see any other cars around there that

had been hauled up that day?

A. Not at that time.

Q, Ask him if he had a talk with Louis Testo-

varsnik about ten days ago at Louis' house, about

this accident? A. I don't know.

Q. Ask him if he has talked with Louis about

this accident lately? A. Yes, sir.

Q. Ask him when it was? A. I don't know.

Q. Ask him if it was at Louis ' house ?

A. I don't loiow where we did talk about it. I

know we did talk some about it, but I don't know

where.

Q. Ask him if he talked with him lately?

A. I don't know anj^thing about just when it was

or where.

Q. Ask him if he didn't tell Louis then that he

didn't remember Louis' telling them to use the en-

gine? A. I don't know.

Q. Ask him if he remembers anything he told

Louis about it ?

A. I don't know. We talked some about it, but

I forget what we had been talking.

Q. Ask him if he has talked with anybody about

it since he left Aldrich ? A.I did.

Q. Ask him whom he talked with?

A. I didn't talk much about it since we left

Aldrich—about that.

Q. Askhim with w^hom he has talked? Ask him

not what he talked, but with whom he talked.
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A. I have talked with Jerry Milautz, Andrew
Kovee, with me (interpreter indicates himself), and

he talked with Louis also.

Q. With whom also?

A. With Louis Testovarsnik. He has talked all

around.

Q. Ask him if he told Louis since he left Aldrich

how this thing happened? A. No.

Q. Ask him if he talked with Louis about the ac-

cident at all ? A. Yes ; we did.

Q. Since leaving Aldrich? A, Yes, sir.

Q. What did he tell him?

A. I said, "I hope he will be luck after such an

accident happened to him. '

'

Q. That was all ho told Louis, was it?

A. Yes, sir.

Q. That is all.

Witness excused.

[Testimony of Jerry Milautz, for Plaintiff.]

JERRY MILAUTZ, called and swom as a wit-

ness in behalf of the plaintiff herein, testified,

through an interpreter, as follows:

Direct Examination.

(By Mr. O'CONNOR.)

Q. State your name. A. Jerry Milautz.

Q. How long have you lived in the United States ?

A. Five years.

Q. How long have you worked at Aldrich?

A. I didn't work there steady. I was working

for a wliile, and have been off again.
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Q. How long since you went to Aldricli ?

A. It is five years ago last spring.

Q, What were your duties for the defendant com-

pany? A. Digging coal and riding rope.

Q. Do you know Andrew Kovec, the plaintiff in

this case? A. Yes, sir.

Q. How long have you known him?

A. Ever since I come to Aldrich.

Q. Did you ever work in the mines at Aldrich

with Kovec ? A. No.

Q. Do you remember the occasion on September

23, 1907, when Kovec had his hand taken off ?

A. Yes.

Q. Did you see him at the time that he fell into

the engine? A. No.

Q. Did you see him before he got loose from the

engine ? A. Yes.

Q. Did you assist him in extricating himself from

the engine? A. Yes, sir.

Q. What part of his body was fastened in the cog-

wheels of the engine? A. His hand.

Q. Which hand ? A. His right hand.

Q. Ask him what the condition of the hand was

when it was removed from the cog-wheels.

A. It was so that I was scared to look at it.

Q. Did it seem to be pretty badly mashed up, or

otherwise ?

A. It was just like they tried to make a sausage

out of it.

Q. Did Kovec seem to be suffering very much?

A. Yes.
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Q. Did you hear any conversation between Testo-

varsnik and Kovec on the morning of the 23d of

September, 1907? A. No.

Q. Do you know anything about the condition of

that engine at that time ?

A. It was on a poor standing, because there was

no guard over the wheels, and the brake was shak-

ing,—^\\^orking up and down.

Q. Ask him whether he observed whether or not

the gearing portion of the engine was protected by

any means ?

A. Not before, but after the accident.

Q. Ask him if he observ^ed any shields of any

kind covering the gearing portion of the engine be-

fore Kovec fell into it^ A. No.

Q. Did you ever see anybody operate the engine?

A. Yes.

Q. Where w^ould the gearing portion of the en-

gine be, with reference to 'the brake, of which you

just spoke?

A. About that high from the brake, on the left

side.

(Witness indicates distance with his hands.)

Q. The gearing portion, you say, is about that

high from the brake. How close to the brake?

That is, side ways.

A. Right close by.

Q. What caused the brake to shake and vibrate ?

AVliat caused the brake to shake and vibrate, as you

just stated? A. I don't know.
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A. As long as j^ou had observed the engine, did it

always shake in the manner which you have indi-

cated ?

A. I don't remember, but I think it was.

Q. Just explain to the Jury, or show the Jury

how the brake moved, if at all.

By Mr. DAY.—I submit that this is inmiaterial,

for the reason that Kovec testified that he didn't put

his foot on the brake at all, that he missed the brake,

and fell into the gearing by reason of his missing the

brake.

(Continued argument and discussion by counsel

for the respective parties.)

The COURT.—Let him answer. Read the ques-

tion.

(Question read by the stenographer.)

By Mr. DAY.—I object to the question on the fur-

ther ground that this witness has testified that he was

not present at the time of the accident, and he doesn't

know how it operated or moved at that time.

By Mr. O'CONNOR.—I wiU withdraw the ques-

tion for the present, and ask another.

Q. How long before the accident did you see this

particular machine in question*?

A. About two or three months.

Q. Two or three months before?

The INTERPRETER.—He does not understand

the question.

Q. Read the question, Mr. Stenographer.

(Question read by the stenographer.)

A. I saw it two or three months in that place.
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Q. When was the last tune you saw the engine

with reference to when this accident happened ?

A. That time when he got hurt.

Q. Plow many hours before he got hurt did you

see the engine ? A. About five minutes.

Q. Five minutes before the accident?

A. Yes.

Q. Was the machine in operation when you saw

it five minutes before the accident %

A. I see the engine going around when I come up

with the car.

Q. When was that with reference to when Kovec

got his hand in the engine %

A. I came up on a knuckle with a car, and I un-

coupled the rope from the ear, and then I went down

with the car on the "pardin." I spragged up the car

so that the driver could take it out then.

Q. Were the cog-wheels of the machine still re-

volving when you went to assist Kovec out of the ma-

chine ? A. It was standing still.

Q. Do you know how long Kovec was operating

the engine when he was hurt ?

A. About five minutes.

Q. That is all.

•Cross-exaixdnation.

(By Mr. DAY.)

Q, What is your business %

A. Riding rope.

Q. Tell the Jury what riding rope means.
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A. Riding rope means where they are working in

a slant, they pull up a trip, couple up the cars, and

come up with them.

By Mr. DAY.—(Addressing the Interpreter.) Is

that w^hat he said ?

The INTERPRETER.—Yes, sir.

Q. He rides up in the cars that are pulled by the

rope, does he, or does he ride on the rope, or on the

car ? A. On the car and on the rope.

Q. On the car and on the rope both. Who fas-

tens the cars to the rope f A. I did.

By Mr. DAY.—(Addressing the Interpreter.) Let

us see, Mr. Interpreter, if we can't get on without

you a minute in the examination of this witness.

The INTERPRETER.—All right.

Q. Can you talk English ? A. Not well.

Q. Can you understand me ?

A. Some ; but not all,

Q. How old are you ?

A. Twenty-one years.

Q. How long have you been in this country ?

A. Five j^ears ago last winter.

Q. How long have you been working for the com-

pany ?

A. Three or four months once since I come. I

worked about half the time since I have been here. I

haven't worked steady.

Q. What were you doing on this da.y of the acci-

dent ? What were you doing at the time Andrew got

hurt ?
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A. I was working right down there. My busi-

ness w^as to follow the cars up.

Q.. Your business was to follow the cars up.

That was your business—to hook the cars on and ride

up with them to this knuckle % A. Yes, sir.

Q. Who took charge of the cars then?

A. The driver.

Q, Who was the car driver then?

A. It was Billy England.

Q. What time did you go to work that morning ?

A. About seven o'clock.

Q. Where was Billy England when you started

to work that morning %

A. I don't know. We pulled up a couple of cars

—I don't know just how many. Then we had to go

to the next slant back, so we

—

Q,. (Interrupting.) How- many cars would you

lift up to the knuckle at a time ?

A. At that time two.. Sometimes there was only

one.

Q. Generally did you pull more than one?

A. We generally pulled two cars.

Q. Pulled two cars up to the knuckle generally?

A. Yes, sir.

Q. Then how many cars would England pull with

the mule?

A. I don't know. Four or five, I guess.

Q. He would haul four or five cars with the mule ?

A. Something like that. Sometimes more and

sometimes less.
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Q. Did this rope that pulled the cars up run

around the drum at the engine ? A. Yes.

Q. That was the wa}^ they pulled the cars up,

was it? A. Yes.

Q. How long had you been working there at the

engine ?

A. Not quite two months before that.

Q. Had England been there with you all the time ?

A. I can't tell you about that.

Q. Most of the time was he there ?

A. He was there at that time, I know.

Q. What shift did you work?

A. Day shift.

Q. Day shift? A. Yes.

Q. You went on at seven o'clock?

A. Yes.

Q. And when did you go off ?

A. At half past three.

Q. Did you ever work any on the night shift ?

A. Not in there.

Q. How long had Andrew Kovec been working

there before the day of the accident ?

A. I couldn't tell you.

Q. Two or three days ?

A. I guess it w^as all of a week.

Q. Did you know Andrew very well ?

A. Yes.

Q. How many other people were there working in

that slant that day ?

A. I couldn't tell you how many. Sometimes

eight or ten men worked there.
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Q. Sottietim^s you worked eight or ten ?

A. Yes, and sometimes less.

Q. About how often would 3''ou have to haul these

loaded cars up ? A. About 300 feet.

Q. I asked you how often. You say you hauled

them about 800 feetl

A. No; about 300 foot. Right up to the knuckle,

or right below about fifty feet or so.

Q. How many ears would you haul up in a day

usually? A. I don't know much about that.

Q. You don't know much about that?

A. Because I didn't keep any track of it.

Q. You didn't keep track of that? A. No.

Q. Had you hauled up any cars this day that

Andrew got hurt before he got hurt ? A. Yes.

Q. Do you remember how many you hauled up?

A. I couldn't tell you, because I don't remember.

Q. Who ran the engine for the other cars, in haul-

ing them up ? A. Billy England.

Q. How long before the accident had you hauled

a car up? Do you remember?

A. I don't remember.

Q. Did you see Andrew when he started to run

the engine?

A. Yes ; I was going down with a car at that time.

Q. With an empty car? A. Yes, sir.

Q. He was nmning a loaded car up?

A. Yes.

Q. AVho hooked that car on to the rope ?

A. I did.

Q. Then you came up when it started?
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A. Yes, sir.

Q. Did you call Billy England?

A. No ; lie was on the inside, in tlie next slant.

Q. How long had he been in there ?

A. He come back after Andrew got hurt.

Q. How long before Andrew got hurt had Billy

been running the engine?

A. Just before. It might have been five or ten

minutes. I don't remember. A few minutes.

Q. Just a few minutes before ? Now, as you went

down on the empty car, the engine pulled the loaded

car up, did it ?

A. I went down first, and then I hooked on the

load, and they pulled it up.

Q. Where were you when the loaded car got to the

top or to the knuckle ?

A. When it got up, I uncoupled it, and the car

started to run, and I picked up the sprags, and I

spragged it in at the place where I wanted to stop it.

I didn't know at first what happened. But when I

come back there, I seen his hand sticking in the gear-

ing, and I seen it was all skinned. It was just like

pork chops, aU smashed up.

Q, Just a minute. Let us get back to this car.

You say the loaded car started to run down the hill

when you uncoupled it?

A. It started to run; jes.

Q. And you stepped oif to put a sprag under it?

A. Yes.

Q. And that is when the accident happened, is it ?

A. Yes, that is the time.
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Q. How far were you away from the engine at

that time, do you suppose ?

A. About thirty to fifty feet, or something like

that. I don't remember.

Q. Thirt}^ to fifty feet. You were not tliat far

away, were you "? A. Yes.

Q. Were you as far away from the engine, as it

is from you across this room?

A. I didn't want to leave the car there where it

was, because you couldn't pass it in that place with

the mide. It was from thirty to fifty feet from the

engine, and that is where I put the sprag in. I

wanted to stop it there, because there was more

room there, so that you could pass it with the mule.

Q. Did you ever see Andrew run the engine be-

fore? A. No; I didn't.

Q. Did he say anything about running it that

morning? A. No.

Q. You didn't have any talk with him about that ?

A. Not before.

Q. Did you run the engine yourself that morning ?

A. Yes, I did.

Q. Did you frequently run it when England was

away, when he was in the mine somewhere?

A. Sometimes, if I got somebody to ride the rope,

I pulled it up sometimes.

Q. If Andrew had ridden on the car, could you

have run the engine for him ? If Andrew had ridden

on the car, you could have run the engine for him,

could you not?



vs. Andrew Kovee. 87

(Testimoii}^ of Jerry Milautz.)

A. It was my own business to go down. I didn't

like to go up and work tlie engine.

Q. I know, but I say if Andrew had ridden on the

car, you could have run the engine, could you not ?

A. Yes, but I didn't want to go up and run it.

Q. You had been running the engine that morn-

ing, had you not? A. Yes.

Q. Did you have any difficulty in stoiDping it?

Could you stop the engine easily ?

A. Well, the engine generally run a few minutes

or S'O after the rope stopped, and then we got it un-

hooked, and then we stopped it with the brake.

Q. After you got the car unhooked, it didn't make

any difference if the engine did run, did it?

A. It makes a difference sometimes.

Q. Was there a light there where the engine was ?

A. Yes.

Q. You could see all around it, could you not, with

that light?

A. Well, the light got dirty. It had dust on it,

and it did not shine very well.

Q. You could see the cog-wheel without iiny cov-

ering on it, with the light that you had, could you ?

A. Yes.

Q. And you could see the brake, could you?

A. Not very well sometimes.

Q. But I say you could see it ? A. Yes.

Q. Where was Louis when this thing happened?

A. He was just coming at that time when he got

hurt.

Q. He was just coming up there ?
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A. Yes. He was coming from some place. I

don't know where.

Q. Had you seen liim around there before that

morning?

A. I seen him when we went in in the morning.

Q. I think that is all.

By Mr. O'CONNOR.—That is all.

Witness excused.

(Whereupon at four o'clock P. M., further hear-

ing herein was continued until Thursday, January

7, 1909, at ten o'clock A. M.)

[Testimony of Nate H. Drummond, for Plaintiff.]

Thursday, January 7, 1909, Ten O'clock A. M.

NATE H. DRUMMOND, called and sworn as a

witness in behalf of the plaintiff herein, testified as

follows

:

Direct Examination.

(By Mr. NOLAN.)
Q. What is you name V

A. Nate Drummond. Nate H. Drummond.

Q. Where are you living?

A. At the present time I am stopping in Living-

ston, but my home is in Aldridge. That is where I

vote.

Q. In what business are you engaged ?

A. I am a mechanical engineer by trade.

Q. For how long a time have you followed the

business of mechanical engineer?

A. For the last twenty years, or over.

Q. Were you ever in the employ of the defendant

company? A. Yes, sir.
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Q. In what capacity?

A. As an engineer, and also as a meclianical en-

gineer; repairing macliinery, and setting it up.

Q. How recently liaye you been in the employ of

the defendant company?

A. Not for close to a year and a half, I would

judge. I don't know exactly.

Q. Do you know whether you were in the employ

of the defendant company at an)^ time during the

year 1907?

A. I think I was for a short period, but I don't re-

member just how long.

Q. Do you know this hoisting engine that we were

talking about yesterday, on which the plainti:ff was

injured? A. Yes, sir.

Q. As a matter of fact, did you haye anything to

do with the installation of the hoisting engines that

were used in the mine there?

A. Yes, sir ; I did at one time.

Q. Take this particular hoistina' engine, where the

plaintiff was injured, who was it who installed that

engine at the place where it was at the time he was

injured?

A. I moyed it down from No. 4 mine. I moyed it

in there, and set it up partially.

Q. Did you haye anything to do with it, in connec-

tion ^\ith its installation in the No. 4 mine ?

A. I moyed it seyeral times, under the instruc-

tions of the Superintendent, from one place to an-

other.
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Q. I will ask you to state whether you had any-

thing to do with the installation of the other hoist-

ing engines that they had in the mine there?

A. Yes, sir.

Q. Now, do I understand that this hoisting en-

gine where the plaintiff was injured was out in the

open? A. No, sir.

Q. Was it in the mine? A. In the mine.

Q. At what depth? Are 3^ou able to tell us at

what depth it was stationed in the mine?

A. It is pretty hard for me to answer that. I

would .judge it was in there pretty close to a mile

underground. I don't know the exact distance, but

I would judge it was somewhere near that.

Q. Where would it be with reference to any pas-

sageways through which the cars would be taken?

A. It was setting in the main entry, or in what

is called the main entry or straight. The engine was

up at the top of the slant, and was used to pull the

cars out of the slant, to the main track. They pulled

the cars out with mules from there to the parting,

and from there the electric motor takes them to the

surface.

Q. What particular duty did this engine dis-

charge ? What was it required to do ?

A. It was required to pull those cars up,—the

loaded cars out of this slant or drip. Where it was

too steep to pull them up with the mules, they used

those small hoists.

Q.' After the cars were brought up this slope,

where were they placed, with reference to the en-

gine?
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A. Tliey were pulled up over a switch. There is a

switch takes off, or a track takes off down on to the

slant. The en^^ine pulls them up over this switch

on to the main track, and from there they are taken

on to the surface.

Q. When you speak about the main track, where

would the main track be with reference to the hoist-

ing engine?

A. Right close to it. The hoisting engine sets

over to one side of it.

Q. Where would the commencement of the dip

be, with reference to the engine that would bring the

cars up?

A. I should judge somewhere about thirty feet.

It was somewhere about thirty feet, I should think,

from the engine to the switch, where the cars ran up

there. I haven't been in there for a long time, and

I don't just remember.

Q. Then, after the cars were brought up the slope,

and placed on the track close to the engine, would

that track be a level track, or would it be on a slope ?

A. This would be a level track, or it was supposed

to be.

Q. How were the cars taken from that track to

the surface?

A. They were taken part of the wa^^, or hauled

out with mules to what they call the parting. Then

from the parting out, they are taken witli an electric

motor, to the surface?

Q. Taken through a tunnel ? A. Yes, sir.
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Q. So that, if I understand the situation cor-

rectly, all of this is right in the ground,, and upon

what sources are they dependent for light'?

A. There are electric lights around those partic-

ulars and those small hoisting engines.

Q. These electric lights are distributed along

there how?

A. Well, wdierever there is a j^arting, a side track

you understand, there is an electric light, and at all

the places where these little hoisting engines are set,

they have lights around them, electric lights, but be-

tween them, there is only a light once in a while at

the trap-doors.

Q. Those lights are lights like you see on the

streets, here, or are they those little 'bulbs'?

A. They are sixteen candle-power, and thirty-

two.

Q. Proceeding, now, to the engine itself, we

haven't any drawing of it here, and I would like to

get as clear a conception of it as possible. What

kind of an institution was it?

A. Well, in the first place, the drmn or gear is

similar to that on any of these little hoisting engines

that they use for hoisting material up on buildings,

and that are run by steam or electricity.

Q. You speak about a drum. What is a drum,

and what purpose does it subserve?

A. That is the portion of the engine that the rope

winds on. Jt is called a spool or drum.

Q. How do they effect the bringing up of the car?

A. When this was thrown in gear—there is a

friction lever that pushes the drum toward the gear,
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and there are friction blocks fastened to the drum

that presses against this gear, and by pulling this

lever over, there is a left-handed screw that fits in

in a little boxing there, and, pulling it toward you,

shoves a pin against the key that goes up and down

that slot that the drum is pressing against, and this

key presses the drum over against the gear and starts

it U23.

Q. There is a rope there that revolves around the

drum, and is attached by one end to the car?

A. Yes, sir.

Q. What are the other pieces of machinery in

connection with the engine that are utilized when the

engine is in operation?

A. There w^as the large gear that I was just speak-

ing of on the drum shaft. That is where the friction

joins, and from that there is a smaller pinion, I

should judge about eight inches in diameter, that con-

nects with this large gear on an intermediate or

counter-shaft, and then, outside of that, there is an-

other gear about sixteen inches in diameter, that con-

nects with the pinion on the electric motor. This

gear sets out to the left of the timber, the large one,

and the smaller one that connects mth the large gear

that turns the drum,—they are about that distance

apart, I should judge (witness indicates a distance

of about fourteen inches) ; then the motor sets back

here, and connects with this gear without about a

four-inch pinion.

Q. Now, how was the engine operated? How
was it set in motion ?
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A. In place of using a controller or starting-box,

the same as they use on a street-car, this contrivance

that they had arranged there was much better for the

mine, and handier, too. They would take a barrel, a

common whiskey cask, and cut off a hoop or two, and

take off some of it, making it a kind of a tub, and jDut

water in it. Then they would make a lever out of

a two by fopr, or something like that, and bore a hole

through it, and put a bolt through there, and fasten

it on to a timber, letting one end of it project over in

order to put a weight on that end to balance the lever.

Then an electric wire came in, and was connected to

this lever,—just tied, you understand, just fastened

on to it,—and with a V-shaped plate of steel, boiler

plate steel, probably about twelve or fourteen inches

in length, and say, twelve inches across at the top,

fastened to it. On the bottom of this barrel or tub

there was placed a plate, and there was an electric

wire running to this plate up here, and connected to

it, and when this lever was raised up, it raised the

steel plate out of the water, and that broke the cur-

rent. By pulling dowTi on the lever, as soon as this

piece of steel up here came in contact with this water

in the tub, it started the engine. That is, it comi^letes

the circuit.

Q. As I understand it, there would be a plate in

the bottom of the tub ? Is that what you wish to give

us to understand? A. Yes, sir.

Q. And the electric wire would be connected with

a plate? A. Yes, sir.

Q. And that is what supplied the current?
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A. Yes, sir.

Q. Then there would be some water oA^er that

plate in the iDottom of the tub ? A. Yes.

Q. And then there w^ould be isomething to be drop-

ped into that water ?

A. Yes ; that is the other wire, to complete the cir-

cuit.

Q. And the water in the tub would be the medium,

through which the electricity would pass from one

wire to the other ? A. Yes, sir ; the medium.

Q. If I understand you correctly, then, there

would be a dropping into the w^ater of this handle for

the purpose of getting the electrical powder"?

A. Yes, sir.

Q. Is that all that it would be necessary to do in

order to get that machine working?

A. Yes, sir.

Q. How would that aft'ect this gearing?

A. This gearing starts in motion. As soon as

you drop this piece of steel down, when you pull this

lever down, and this plate touches the water, that puts

your engine in motion.

Q. Now, is there an}^ appliance by which this

gearing is to be thro^vn off or on ?

A. No, sir; only through this handle, this lever,

by breaking the current.

Q. By breaking the current?

A. By breaking the current.

Q. The gearing is composed of wheels with cogs

that interlock, like this, and revolve ? (Illustrating.)

Is that the way ? A. Yes, sir.
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Q. And is it thrown out of place by any mechan-

ical device? A. No, sir; not on that engine.

Q. Not on that engine ? A. No, sir.

Q. You were the one w^ho installed it?

A. Yes, sir.

Q. So you ought to know. Now, is that machine

automatic? Does it operate without anybody direct-

ing the movement of it?

A. It is operated by electricitv.

Q. Does it require the presence of a man there to

handle it ? A. Yes, sir.

Q. Now, is there any other device that is operated

there in connection with the engine ?

A. That is about all there is to the engine, with

the exception of thro^\4ng it in and out of gear, and

handling this friction brake.

Q. When you speak of throwing it in and out of

gear, you have reference to dropping this handle

into the water and taking.it out?

A. No, sir. It is throwing this lever up against

the large gear. It is a friction—it is not a clutch.

All you have to do, as I explained, is to pull this

lever; there is a left-handed screw and a pin that

pushes against the shaft

—

Q. (Interrupting.) You told us about that be-

fore. Now, w^hy is it necessary to handle that, and

what is to be accomplished through the handling

of it?

A. In order to loosen the drum. You can let

your engine run right along, and throw it out or in.

You can wind \\\) your rope, and catch your drum
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with the bralve, and throw it out, and hold it, and

let your engine turn.

Q. That is, without handling this lever that oper-

ates the drumf

A. When your engine is in motion, you can run

the engine without turning the drum, or by pulling

this lever back that puts the drum in motion.

Q. Supposing that you desire to stop the drum,

what would you be required to do*?

A. To stop the drum from turning when the en-

gine is running ,

Q. Can you stop the drum when the engine is

running? A. Yes, sir.

Q. Supposing the engine is running now, and

you desire to stop the drmu, what are you going to

do?

A. I will throw this friction lever up awa}^ from

me, in this direction (indicating), and place my foot

on the brake, and let the engine run and the drum
stand still.

Q. That is to say, when you throw this lever

away from you, that disconnects the drum from the

machinery? A. Yes, sir.

Q. The only ^vay you have of stopping the drum,

unless you let.it run until it stops itself, would be

by the ajDplication of the brake?

A. By the application of the brake; 3^es, sir.

Q. Now, we will take up the brake. What kind

of a contrivance is the, brake ?

A. It consists of a steel band, lined with wooden

blocks on the inner side, next to the drum, and it is
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connected with a lever. It is a kind of a fulcrum;

there is one part of the lever fastened to a bolt—

I

forget just the right name for it; it is a kind of a

stirrup-like thing. Well, there is a bolt through

there. Then there is a place at this end to put your

foot on, and one portion of the band is fastened to

the timber—this band that circles the drum, this big

band. And the end of this lever is connected with

the other end of this band, so that by placing your

foot down upon the end of this lever, it tightens the

band on the drmn.

Q. Where was this treadle of the brake located?

A. That was right next to the gear; right close,

on the left-hand side of the gear.

Q. Down close to the ground or away up some

distance from the ground^

A. Down close to the ground.

Q. How large was it? That is, how wide across?

As I understand it, it was a kind of a projecting

thing?

A. It was not any larger than about the sole of

your shoe, I should judge. That is, that was about

the size of the one that I put on the engine in the

first place. I don't know w'hat is on it now.

Q. How was it situated with reference to any

timbers being around there?

A. I haven't been in there for a long time. Of

course, since I haven't been in the employ of the

company, I haven't had a right to go there. In re-

gard to the timber around the engine, I couldn't say.

It may be changed. But as a rule, when the place



vs. Andreiv Kovec. 99

(Testimony of Nate H. Driimmoncl.)

was started there, when the engine was set there,

it was braced well; it was fastened on to the wooden

frame that it sets on.

Q. What I am trying to get at is whether you

have any recollection of any timbers extending up

from the floor, any beams, and between those beams,

that brake between them?

A. Yes, sir; there was two cross timbers, two

eight by eights or six or sixes, I forget which now,

that ran across, and this brake was right in between.

If I remember the way I had it set there, this lever

or treadle, as some people call it, came rmderneath

here, and in order to get your foot on this treadle,

you had to place your foot down in between these

two timbers, in a space of about this width (indi-

cating).

Q. Where was the light that furnished light to

the person who was operating that machine *?

A. The light w^as right back of the engineer's

head when I was there.

Q. On one of those tunbers'?

A. On one of those timbers or posts.

Q. And up above him? A. Yes, sir.

Q. Was that the only light that was there?

A. I don't remember just how many they had.

Sometimes they had two or three.

Q. I am speaking, of course, as to what your rec-

ollection is as to this particular locality.

A. That I could not answer.

Q. Now, then, at the time that you installed this

machine there, and when this treadle was there, do
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you recollect whether it had any tremulous or ^dbra-

tory motion'?

A. Why, they shake a little, more or less. They

always did on that engine, but I never noticed in

particular whether it had any.

Q. To what did you attribute that \dbratory mo-

tion'? What was the cause of it?

A. Sometimes the drum becoming w^om and bob-

bing on the shaft would cause it, or the brake get-

ting too loose, or, possibly, the brake band may have

lost its elasticity, and does not spring away from

the drum as it should, it kind of catches the drum

as it rotates.

Q. In the light of this tremulous motion, and

in the light of the location of the treadle there, what

have 3^ou to say as to whether or not there is any

likelihood of a person slipping in handling that

treadle?

By Mr. E. C. DAY.—W^e object to that as calling

for a conclusion of this witness on a subject about

which he has not qualified himself to testify. It

has not been shown that he operated this engine;

he has merely testified that he set it up.

The COURT.—He is an expert witness, and

w^orked around the machines there. Let him an-

swer

By Mr. E. C. DAY.—Note an exception.

Q. You may answer the question.

A. I should think there would be danger of a

man slipping off from this brake if he happened to

step down between those two timbers.
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By Mr. E. C. DAY.—Now, if the Court please, we

move to have the answer of the witness stricken out

for the reason that there is no allegation that the

machine was defectively constructed. This is ob-

jected to as incompetent, irrelevant and immaterial.

By Mr. NOLAN.—We are going to go to the

Jury, under the instructions your Honor will give,

upon the theory that this was a perfectly con-

structed machine, and that this tremulous motion

was a part of the operation of the machine; but that

this machine was of such a character that it was the

duty of the company to advise the plaintiff fully of

the manner of its operation. That is, that is the

theory uj)on which we will submit our case, aside

from our contention that the gearing should have

been protected, which we shall reach later on.

The COURT.—The motion is denied.

By Mr. DAY.—Note an exception.

Q. Now, going back a moment again to the use

of the machine in the bringing up of the cars, what

was to be done by the operator, the person who was

working the machine, and what jiieces of machinery

did he have to handle in bringing the cars up the

grade, and up to the top of the elbow or switch,

or whatever they call if?

A. In the first place, you get a signal when

they are ready to send the car up. The man run-

ning the engine first throws his friction in to tighten

his drum so that his drum will tighten and turn

with the gear. Then he throws the lever up, con-

nects this plate with the water,—pulls down on the
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lever until the plate comes in contact with the

water, and that starts the machine. When the car

comes up near the top of the slant, it is all of the

best plan to have your brake where you can get your

foot on it in time to stop it from rotating or turn-

ing any more after the rope rider, the man who

comes up with the car and unhooks the rope from

the car, gets to the top and unhooks the rope. After

he unhooks the rope, the strain is released off the

drum, and the drum would give several revolutions

and bring the rope right back into the drum, if the

engineer didn't stop it with the brake in time, throw

it out of gear, that is, release his friction.

Q. Now, Mr. Drummond, there was something

said here yesterday by the plaintiff that I didn't

just exactly comprehend. He said that he was

afraid of the rope, or afraid that the rope was going

to strike him. How would that be possible"?

A. As I just explained; after they unhook the

rope from the car after the car is brought up, the

drum will probably make two or three revolutions,

and that will bring the end of the rope in over the

drum,—you see the end will fly around.

Q. That is, the rope w^ould fly around?

A. That would bring the loose end of the rope,

when it is unhooked from the car, back into the en-

gine.

Q. Do you know w^hether there is an iron coup-

ling at the end of the rope ? A. Yes, sir.

Q. What have you to say as to whether or not

there is any danger of that iron coupling striking

the operator?
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A. Yes, sir; if he lets the rope come too far, if lie

lets that rope come in and his engine is going or

running fast.

Q. Is the coupling of such a character that if it

struck him, it would imperil his life ?

A. Yes, sir.

Q. Kill him? A. It may.

Q. So that, then, if I understand you correctly,

when the cars are being brought close to the top of

the slope, what different things is the oiDerator re-

quired to do and to look out for?

A. He wants to be ready to stop his engine at

the right place when the car comes to its landing;

also catch his brake, or have his foot where he can

catch his brake, and release this current, let the

lever up; and stop his engine from rotating any

more, in order to keep this rope from coming into

the machine.

Q. Now, going back a moment again to this gear-

ing that you spoke about, where was this gearing

with reference to the location of the man who was

operating the engine?

A. The gearing was right close to his left. Right

close to his left-hand side. He stands this way (il-

lustrating) to operate his engine. Here is the lever

that he throws the friction in and out with. By
drawing it to him he connects the drum up with the

gear, so that it will wind, and by throwing it this

way, it releases it.

Q. Is this gearing a big institution?
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A. The large gear is somewhere about three feet,

I should judge. I don't remember exactly.

Q. What have you to say as to whether it has

any cog-wheels or not? A. Yes, sir.

Q. At the time that you installed the machine

there, do you know whether or not there was any

guard or any shield over those cog-wheels?

A. No, sir; there w^as no shield or guard there.

Q. What have you to say as to whether or not,

if a person conducting operations there should slip

in any way, there w^ould be any likelihood that he

could get into that cog-wheel business?

A. Yes, sir.

Q, Now, having in mind the machinery as it was

there, and what might likely happen in connection

with the operation of that machinery, would you say

that those cog-wheels that were exposed Avere rea-

sonably safe in the case of even an experienced man
in that department? ' A. No, sir.

Q. And how would it be in the case of an in-

experienced man, a man who didn't understand how

to operate? Would you say that those cog-wheels

were reasonably safe there for such a person?

A. I should think it would be all the worse for

him.

Q. I have reference, of course, to the gearing

portion? A. Yes, sir.

Q. In the light of the fact that you are a mechan-

ical engineer, and that you installed that machine

there, what do you say as to whether or not an in-
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experienced person could intelligently operate that

machinery there without instructions?

Mr. E, C. DAY.—To which we object as incom-

petent, irrelevant and immaterial.

(Argimient by counsel for the respective parties.)

Mr. C. B. NOLAN.—I will withdraw the question.

That is all.

Cross-examination.

(By Mr. E. C. DAY.)

Q. How long did you say yon had worked for

the Montana Coal & Coke Company ?

A. Why, I haven't stated yet how long I worked

for them. I worked for them for four or five years,

I guess, or five or six altogether.

Q. Were you working for them as a machinist?

A. I worked for them as an engineer, but I was

reall}^ doing machinists' work, setting up machin-

ery.

Q. You set up this engine originally, did you'?

A. Yes, sir.

Q. Where was it first set up in the mines'?

A. It was first set up in No. 4 mine.

Q. Was it in the same general condition in No. 4

as it was afterwards, when it was put up in this

slant?

A. It was put in this slant just the same as in

No. 4, in the same condition.

Q. What do they call this slant?

A. I think it is the second or third slant. I don't

know exactly. I am not very well versed inside the

mine. t£j
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Q. How long was this particular machine oper-

ated in No. 4 mine ?

A. I couldn't tell you exactly. I didn't pay

much attention to it. It was up there quite a while.

I moved it once or twice in No. 4, under Mr. Mc-

Graw's instructions.

Q. Well, just generally speaking, how long was it

there? Was it years, months, weeks or days?

A. Well, probably a year.

Q. How long had it been set up in this particular

place where the accident occurred?

A. That I don't remember.

Q. The accident took place in September, 1907.

Will that help to refresh your recollection?

A. I can't remember the date wjien I was work-

ing on the engine, when we set it up there in the

straight.

Q. Was it a few days before or some consider-

able time before the accident occurred that you set

up the engine there?

A. It was some considerable time after the en-

gine was placed there.

Q. Who ran the engine as a rule, if you know?
A. Where it is setting now, at the present time?

Q. Yes.

A. No; I do not. I don't know who was running

it.

Q. You understand, I don't mean at the present

time; but at the time of the accident who was nm-
ning the engine, if you know?
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A. I suppose Andy Kovec was running it at the

time of the accident, but I don't know who was

supposed to be the engineer.

Q. Let us get over the sparring part of this now.

Who was supposed to be the engineer in charge of

the engine at the time of the accident, if you l^now?

A, I don't know, because I was not there.

Q. Do you know of anybody who ran it at any

time during the time you were in the employ of the

Montana Coal & Coke Company?

A. Yes, sir; I do.

Q. Who?
A. A man by the name of John Koheegan.

Q. Where did he run it?

A. He ran it when it was in No. 4 mine.

Q. You don't know who ran it in this slant?

A. No, sir.

Q. You never saw it operated in this slant?

A. No, sir.

Q, How can you say it was set up and operated

in this slant in the same condition as in No. 4 mine,

if you never saw it operated there ?

A. I set up the engine, and knew its condition.

I knew the condition it was in.

Q. You saw the engine after it was set up?

A. Yes, sir.

Q. And you set it up yourself?

A. Yes, sir; with the exception of the connecting

wires and things like that. The electrician does

that, and some little outside things.

Q. How long was that before the accident?
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A. That I don't remember. I don't remember

just what time it was; but I know it was quite a lit-

tle while before the aceident.

Q. Were you working for the company at the

time of the accident? A. No, sir.

Q. How far was this engine located from the

main entry, or the entrance into these slants, where

the miners were at work'?

A. The engine itself was right beside the track

in the main entry, and possibly thirty or forty feet,

I guess, from the switch. I could not say exactly

how far it is.

Q. Was it in full view of persons passing back

and forth in going to and from work in those slants ?

A. Yes, sir.

Q. This light that was placed there, was that

sufficient to show the parts of the engine?

A. Not having seen the lights, I couldn't say; I

couldn't answ^er that question.

Q. On your direct examination, you testified

about some lights being placed over the head of the

operator there.

A. There was one light in there when I was

there, if I remember right. They become smoked

in the mine, though, and one thing and another, and

get dirty and smudged up, and they are not very

particular in cleaning them, and sometimes they get

pretty dirty.

Q. To return to my question, was the light that

you have testified about as being there sufficient to

show the parts of the engine?
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A. I should judge so, if the light was kept clean

and not changed. You see they change them around,

as they need them in the work.

Q. Assuming, then, that the light was where you

saw it put, and was in good condition, could a man

see the drum of the engine *? A. Yes, sir.

Q. And these various levers that you have testi-

fied about?

A. That dejDends. The light there varies quite a

lot. When the motor is pulling a heavy trip, and

the big electric hoist is running, your lights will go

down pretty dim, until there is just a red streak

there in the globe.

Q. You don't think, then, that a man running

this machine could see the machine at all, by reason

of the quality of light that was there'?

A. Well, that is owing to where the light was

placed. If the light was placed over the engineer's

head, where it should be, when I was in there he

could see.

Q. Mr. Drmnmond, you have testified about a

light being there. You know where that light was,

don't you? A. Yes, sir.

<^. ISTow, tell us about that light. Assuming

that that light was burning, and was in its ordinary

position, over the head of the operator, could he see

the parts of the machine"?

A. A man could see; yes. If it was burning and

clean, a man could see.

Q. And he could see these levers?

A. Yes, sir.
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Q. How far away from liim would they be when

he was standing in position to operate the levers'?

A. He would be standing within reach of each

lever, reaching one lever with his left hand, and the

other with his right.

Q, Ordinarily, how far would he be from the

drum of the engine?

A. He would stand within about three feet

I)robably of the driun.

Q. Would he be above it, or on the same level, as

the drum was operating?

A. He would be on about the same level, as he

was standing there.

Q. How far would he be from this brake that you

have described, or the treadle of the brake?

A. He would be standing right over the brake.

Here would be the brake by the left foot here, and

the lever connecting with the water barrel would

be right here, and the other left would be right here.

His foot is right here, ready for the brake ; his left

hand is on one lever, and his right hand is on the

other. (Illustrating.)

Q. Now, this timber around the treadle that you

think was there would leave the treadle in a kind

of box, would it not?

A. It left it in a kind of space between the two

tmibers. You see, the ends of these cross-tunbers

project over the frame, the tmibers that run length-

ways with the engine, and the motor sets on the ends

of those two timbers. (Indicating.)
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Q. How far would the man be from this revolv-

ing uncovered cog-wheel when he was standing

there prepared to throw the machine in or out of

gear?

A. Standing there in the proper place, he would

be within about a foot and a half, I should judge.

Q. Standing above, or on the same level?

A. About on the same level.

Q. About how far is the uncovered cog-wheel

from the treadle of the brake?

A. About the same distance; about a foot, or a

foot and a half.

Q. About a foot?

A. About a foot, or a little over.

Q. Is it to the left or to the right of the brake?

A. To the left.

Q. Standing there with his left hand on the con-

troller lever? A. Yes, sir.

Q. And putting his foot on the brake treadle, the

exposed cog-wheel would be revolving about a foot

away from him, upon the left side ?

A. Yes, sir; or a foot and a half; such a matter.

Q. Could a man standing there see this revolving

cog-wheel if the light was burning in its usual con-

dition? A. I should think so; yes, sir.

Q. Now, the operation which 3^ou have described

was the ordinary operation of that machine, as it

was there placed, was it not? A. Yes, sir.

Q. That is the way it was operated every time it

was operated by anybody? A. Yes, sir.

Q. That is all.
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Redirect Examination.

(By Mr. C. B. NOLAN.)

Q. You stated, I believe, in answer to a question

propounded by Mr. Day that in the operation of the

machine there, the controlling lever would be han-

dled by one hand? A. Yes, sir.

Q. And the lever that would have to do with

the electricity would be handled by the other f

A. Yes, sir.

By Mr. DAY.—The two levers you have asked

about are one and the same. The controller lever is

the one that operates the electricity.

Q. Then besides the controller lever, there would

be another lever that would have to be operated to

handle the driun? A. Yes, sir.

Q. That is right in front f A. Yes, sir.

Q. That would operate the drum?

A. Yes, sir.

Q. Now^, about operating the treadle, where

w^ould a man have to be looking, in the operations

there, in order to know when the car got up ?

A. He would have to be watching the car when
it got on the knuckle at the switch.

Q. So that, he would have to have his hands on

the levers, he would have to have his foot on the

brake, and he would have to have his eyes on the

cars? A. On the cars. Yes, sir.

Q. Now, would he be looking behind him or in

front of him, in order to have his eyes on the cars ?

A. He should be looking in front of him.
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Q. Do I understand that the movement of the

ears was an important matter as affecting his own

safety, or that it was a trifling matter?

A. Well, the movement of the cars was a part of

the matter affecting his own safety, also.

Q. Because of this coupling arrangement on the

end of the rope? A. Yes, sir.

Q. That is all.

Eecross-examination.

(By Mr. DAY.)

Q. Did you ever see one of those ropes fly back

into the machine, Mr. Drummond?
A. Yes, sir.

Q. When?
A. That was several years ago, at the mine

operated by the old Park Coal and Coke Company.

Q. Where?

A. In No. 5 mine. At that time it was called the

Old Horse.

Q. Was it before or after the rope had been un-

coupled from the car that it flew back?

A. It was after it had been uncoupled from the

car.

Q. In this operation, did they uncouple the rope

from the car before the car ceased running?

A. In some places they do; yes, sir.

Q. I am speaking of this particular occasion that

you have testified about. At the time this car was
pulled up on the knuckle, was the rope uncoupled

before the car stopped? A. Yes, sir.
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Q. Then there wasn't any necessity of stopping

the machinery at all"? A. Why not.

f

Q. Because the car had already stopped.

A, The end of the rope went into the machine

and tore the machine all to pieces. The engineer

failed to turn it off in time.

Q. Did you ever see that done there?

A. I was there myself and helped to repair the

engine.

Q, No. I am not referring to that occurrence

now. I mean, did you ever see that done with this

engine? A. No, sir.

Q. Did you ever hear of it being done ?

By Mr. NOLAN.—To which we object as not

proper cross-examination.

(Argument by counsel for the respective parties.)

Objection overruled.

A. Not with this particular engine we are speak-

ing of.

Q. Do you know whether or not the rope had

been uncoupled from the car at the time Kovec at-

tempted to put his foot upon the brake %

A. No, sir; I do not.

Q. It could not fly back until it was uncoupled,

could it? A. Not very well.

Redirect Examination.

(By Mr. NOLAN.)

Q. Would it be possible to have it occur in the

case of this engine after the rope was uncoupled?
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A. It could be possible; yes, sir.

Q. That is all.

Witness excused.

[Testimony of William England, for Plaintiff.]

WILLIAM ENGLAND, called and sworn as a wit-

ness in behalf of the plaintiff herein, testified as fol-

lows :

Direct Examination.

(By Mr. NOLAN.)

Q. What is your name, Mr. England?

A. William England.

Q. Wliere do you live? A. Aldridge.

Q. In whose employ are you at the present time %

A. The Montana Coal and Coke Company.

Q. That is the defendant in this action?

A. Yes, sir.

Q. In what capacity are you employed by them?

What are you doing for them ? A. Driving.

.

Q. How long have you followed the business of

driving?

A. About two years and a half, I guess, or some-

thing like that.

Q. You were in the employ of the company, then,

in th'e month of September, 1907 ? A. Yes, sir.

Q. And you were working in the capacity of

driver then? A. Yes, sir.

Q. When you say you are driving, what do you

mean by that ?

A. Hooking a mule on to some empty cars, and
taking them inside to wherever you want to take

them, I guess, and taking loads out.
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Q. Do you have anything to do there, except to

direct the movements of the mule*?

A. I have to get off and sprag the cars if they are

going down a pitch.

Q. Where do you leave the mule when you are

going down the pitch? A. In front of the cars.

Q. You take the mule down with you?

A. Yes, sir.

Q. So that, in performing the duties of a driver,

you are constantly operating with the mule, are you?

A. Yes, sir.

Q. Do you ever leave the mule for the purpose of

handling any of these engines'?

A. Yes, sir, sometimes.

Q. Sometimes?

A. Yes, sir. You do sometimes if you have got

an engine in the place where you are driving.

Q. In the mines, as they are operated, does the

mule do all the jDulling? - A. Yes, sir.

Q. How about coming up the slope?

A. That pitch they have been talking about?

Q. Yes.

A. It is not much of a pitch. It is just about like

that (indicating.)

Q. On the levels the mule does the working or

pulling, and on the slopes, something else does the

work, does it not?

A. The engine does the work on the slopes.

Q. What I have referred as slopes are called

slants, in mining parlance, are they?

A. Yes, sir.
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Q. Now, you say that when the cars are being

pulled over the slants or up the slants, the engine

does the work? A. Yes, sir.

Q. In that instance, who is it that gives his at-

tention to the engine?

A. The driver does that.

Q. The driver does that?

A. The driver does at this place.

Q. During the time that the driver is giving his

attention to the engine, who, if anybody, has charge

of the cars that are moving up the slant ?

A. At some places there is a rope rider, and in

some places there is not. Where there is a rope

rider, it would be especially for that.

Q. When jou sj)eak about a rope rider, what

have 3^ou reference to ? Does he ride on the rope ?

A. He rides on the cars and the rope.

Q. At the end of the rope? A. Yes, sir.

Q. When the cars gets out of the slope or out of

the slant, and gets on to the level, what, if anything,

is done by the rope rider?

A. He cuts the rope off the cars, and lets them
run do^vn to a certain place, and stops them.

Q. How are they stopped? By a brake?

A. No; by a sprag. A sprag is a piece of wood
about so long (indicating), with a sharp point on it.

Q. In the event that there is not a rope rider,

then whose duty is it to stop the cars?

A. The man who comes up with them. If there
don't happen to be anybody there, some man who is

in the company work does it.
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Q. Of course, as the operations were carried on

there, there would have to be somebody always with

the cars while they were moving? A. Yes, sir.

Q. And there should also be somebody in the

engine-room operating the engine?

A. Yes, sir.

Q. Now, do you know where this engine upon

which the plaintiff was injured was located?

A. Yes, sir.

Q. Where was it in the mine?

A. In the second slant, they called it then.

Q. In the second slant? A. Yes, sir,

Q. Some distance below the surface of the

ground ?

A, It was in the ground quite a ways. It was in

under the ground, beneath the ground.

Q. Was there any sunlight getting in to where

the engine was located?

A. No, sir; there was- not.

Q. How long had you known that engine there

in that place? That is, while it was used for the

purposes that we have referred to.

A. Ever since it has been there.

Q. How long has that been?

A. I couldn't exactly say.

Q. Now, do I understand that there is a driver

for every engine there is in the mine ?

A. Well, there is a regular engineer for some of

them, and in some places, where there is not so

much to do, the driver does it.
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Q. That is, there is an engineer in some places

where there is a lot of work to be done with the

engine? A. Yes, sir.

Q. And in place where there is not so mnch work,

you say, it is done by a driver?

A. Yes, sir; if there is one there.

Q. Did you ever know of the work being done

there by anybody else other than the driver or an

engineer?

A. I don't know. I think they did on night

shifts. Sometimes there w^as a driver, and some-

times there wasn't.

Q. Of course, if there was not a driver there, and

if there was not an engineer there, and it became

necessary to operate the engine, it would have to be

operated by whom ?

A. By the fellows who were working there.

Q. Do you know whether they were engineers or

not? A. No, sir. . I don't.

Q. You were not an engineer, were you?

A. I wasn't altogether one. I have had some ex-

perience wdth them.

Q. You have had some experience ?

A'. I have run them lots of times.

Q. Do 3"ou think that it requires any experience

to operate one of those engines ?

A. You have got to be shown how to run it all

right.

Q. What do you say ?

A. You have got to be shown how to run it. I

know I did.



120 The Montana Coal and Coke Co.

(Testimony of William England.)

Q. Now, were you the driver in this particular

slant where this particular engine was operated 1

A. There was two drivers there. There was one

driver off that day, but I was supposed to be there

that day, I guess. The other driver was out hunting.

Q. The other driver was out hunting?

A. Yes, sir.

Q. Did you yourself have occasion to use that en-

gine that day before the accident ? A. Yes, sir.

Q. About how many times ?

A. Either four or five times, I don't remember

exactly. About four times, I guess.

Q. Who was your rope rider ?

A. Jerry Milautz.

Q. He was a witness who testified here yester-

day? A. Yes, sir.

Q. Where was it that you got the cars that you

handled? A. The empty cars?

Q. Well, either the empties or the fulls. You let

down the empties and pulled up the fulls, didn't you?

A. Yes, sir ; we got the empty cars out at the part-

ing, and let them down the slant, and took the loads

out.

Q. I wish you would explain to the Jury how
you operated this engine, in connection with the

movement of those cars ?

A. You had to take the clutch out and put your

foot on the brake, when you let them down.

Q. You say you take the clutch out. That is a

new term to me. What is the clutch ?
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A. That is a thing on the engine that you use to

pull the ears up..

Q. Now, we w^ll say that you have to put in the

clutch, and also operate the brake ; what will that do ?

A. If you have to throw the clutch, that is to pull

the loads up.

Q. Where do you get the power ?

A. When ? To let them down ?

Q. Yes ; or at any time.

A. We don't have any to let them down.

Q. But when you bring them up, you have to have

some power, don't you? A. Yes, sir.

Q. Where did you get the power ? What kind of

power was it? A. Electricity.

Q. Where did you get the power?

A. There is a little tub there with water in it, and

we have an iron running into it, and then we have a

piece of steel, that is kind of V-shape, and you put

that down into the tub, and it starts.

Q. That is, when the piece of steel touches the

water, there is a connection ? A. Yes, sir.

Q. When you want to shut off the power, what do

you do ? A. Lift that handle up.

Q. Lift it up ? A. Yes, sir.

Q. How was that engine lighted that morning of

the accident? A. With electric light.

Q. How many electric lights were there ?

A. Well, there was one. There is a piece of

board that goes across above there, and there is a

bulb on that board. I could not say whether it was

on the front of the board or not ; but I think it was.
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And then there was another one on the side, so that

you could see when the cars come up over the

knuckle.

Q. When you speak of the light on the side, was

that intended to give light to the fellow who was

operating the machine %

A. No, sir; that was supposed to be so that you

could see when the cars came up over the knuckle.

Q. So that you were dependent upon how many
lights to give you light w^hen you were operating the

machine ?

A. Well, there was one there at the machine, and

one so that you could see when the cars come over the

knuckle.

Q. About how far apart were those two lights'?

A. About thirty feet, I guess, or thirty-five.

Q. You speak about the light being up above the

machine, or in the ceiling. Is that what I under-

stood you to say? About how high was the ceiling,

or how high was the light ? How high was it above

your head %

A. It was about as high as I am, I guess. It was

about as high off the ground as I am when I am
•standing up.

Q. You know where you were standing there

working that machine that day, don't you?

A. Yes, sir.

Q. How far away from you would the light be ?

A. It would be right in front of me ; in front of

the belt; the post is across here (indicating), and the
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belt is right here, and the light is in front of that pole

or board.

Q.. Is it a kind of a bulb light ?

A. It was just like that light (indicating electric

bulbs in chandelier in courtroom). It was a 16 or

82 candle power; I don't know which.

Q. Do you know whether it was perfectl.y clean in

there or not, or whether there was any dust or smoke

around ?

A. If you had a heavy trip on it, it would pull the

light down quite a ways; you could just see a little

red streak in the globe. It wouldn't shine so bright.

Q. That was not the question I put to you. You

misunderstood me. What I want to know is whether

or not there was any dust in that passagewa}^, any

coal-dust ? A. I never saw it.

Q. Do you know whether this bulb was cleaned

every morning or not '?

A. No; I never cleaned it every morning, I

never seen it cleaned either.

Q. Do you know whether it was dirty or perfectly

bright on this occasion? A. I don't remember.

Q. You don't remember that. Now, going to the

light itself, do I understand that there was a grada-

tion in the light, or a change, under different condi-

tions ?

A. Yes; when 3^ou had a heavy trip on there was

a change ; it would pull the light down.

Q. It would pull the light down ?

A. Yes ; it wouldn't shine so bright as it would if

there wasn't any trip on.
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Q. When the light was pulled down, as you say,

what effect would that have on your ability to see

things around you ?

A. You couldn't see. I could see, because I had

on a big driver's light, so that I could see without

the electric light.

Q. You had a driver's light, so that you could see

how^ it was operating ? A. Yes, sir.

Q. You had it right there by you?

A. It was on my hat,

Q. You had a light on your hat ?

A. Yes, sir.

Q. Supposing 3^ou did not have a light on your

hat, while you were in there operating the engine,

and the light w^as diminished on account of the in-

creased consumption of the power, then what would

be the effect?

A. You couldn't see so good without a light.

Q. Did the person who 'was operating the ma-

chine have anything at all to do with looking after

the cars that w^ere coming up?

A. Well, he had to watch the cars. He had to

notice when they came over the knuckle, so that he

would see when to shut the engine off.

Q. Why should he be concerned about the cars?

Why shouldn 't the rope rider attend to them ?

A. The rope rider is not running the engine.

The rope rider has to cut the rope off the cars.

Q. After the rope is cut off, what becomes of it ?

A. Well, the man at the engine shuts the engine

off.
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Q. If the drum kept on revolving, what would be

the result ? A. The rope would keep coming.

Q. And if it kept coming, what would it do ?

A. It would come on over.

Q. Do you know whether there was any iron on

the rope or not ?

A. Yes, sir; there was a coupling on the rope.

Q. "Was there any danger attendant upon that

rope coming on, as you have stated"?

A. If it would hit 3''ou, there would be.

Q. And if it hit you, what would it do?

A. It would be liable to hurt you -.

Q. So that, really, then, when you were operat-

ing the engine there, to what matters did you have to

give attention?

A. Well, you fixed the engine first, and then you

had to give attention to the cars when they were

coming up.

Q. Did you have to use 3"our hands at all ?

A. Yes, sir. You had to use one on the clutch,

and one on the lever.

Q. Did you have to use your feet ?

A. Yes, sir ; one foot for the brake.

Q. Did you have to use your eyes?

A. Yes, sir.

Q. What would you be using your ej^es upon?
A. Watching the cars.

Q. Now, going to the brake itself, as it was there

that morning, will you tell us its location ?

A. It was underneath. . You had your foot down
on it like that (illustrating). It was underneath.
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Q. Underneath'? A. Yes, sir.

Q. Do you know whether there were any timbers

near it? A. Yes, sir; I do.

Q. What character of timbers were they?

A. I don't know what you would call them.

They were big two by fours like. About that wide

(indicating) , I guess ; about twelve inches, I guess.

Q. In operating the engine, where were you

standing with reference to where the brake was, and

with reference to the space caused by those timbers %

A. Standing right in them.. There was one

across there, and one in back there, and one along the

sides like that (illustrating).

Q. So that you were in a kind of a box, were you?

A. I was standing right here (illustrating).

Q. As to the brake itself, what kind of a piece of

mechanism was it?

A. It was a piece about that wide (indicating), I

guess ; and it ran out that way (indicating). I never

looked at it much.

Q. Was it wider than the sole of a man's shoe ?

A. Not much wider, if it was any. Just about

the size, I guess, of a man's shoe; about the size of

your shoe.

Q. Do 3^ou know whether or not it was perfectly

still there that morning?

A. No ; it kei)t shaking when the trip was coming

up—when it was iDulling on the engine.

Q. It kept shaking? A. Yes, sir.

Q. Did you see any gearing there?

A. Yes, sir.
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Q. Where was the gearing, with reference to

where you were standing ?

A. Right on the side, on the left-hand side.

Q. Could you tell us whether that tradle or that

brake was so constructed there, or was of such a char-

acter that you miss it or slip on it ?

A. Well, I guess if you would slip on it, you

would be liable to fall.

Q. If you did fall, where would you fall with

reference to the gearing?

A. You would fall into them; I guess. There is

two of them there—either on the right side or left

side.

Q. What would you say as to whether or not, in

your judgment, that gearing, as it was there, was

reasonably safe?

A. It was not if you would fall. It was safe if

you were standing up.

Q. There is no doubt about that. But, in the

light of the fact that you might fall, what would 3^ou

say as to whether or not, in its exposed condition

there, it was reasonably safe ?

A. No, sir ; it was not.

Q. About how far away was the gearing from the

man who stood there operating the machme ?

A. It would be about like this (illustrating).

Q. About a foot or two away from him?

A. Yes, sir.

Q. Now, then, where were you about ten o'clock

on the dav of this accident ?
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A. I was inside, with a trip, in tlie third slant.

There is another slant inside of this one.

Q. Do you know where the plaintiff was working

that day ?

A. He was working in the back entry there. I

guess that is w4iat they call it. It is where the air

came in at.

Q. About how many feet was that away from you,

or away from where the engine was, or from the top

of the slant ?

A. It was about thirty-five feet from the engine

to where you started into it. I don't know how far

he was in that place.

Q. Do you know what character of work he was

doing in there ?

A. He was doing company work.

Q. Was he digging coal, or what was he doing, if

you know?

A. He w^as cleaning thisplace out.

Q. Did you yourself that morning take any cars

from where he was?

A. I don't remember of taking any from him.

Q. Now, then, about how far away were you from

the engine about the time that he was injured? You

recollect about the time that he was injured, do you?

A. Yes, sir. About 3,500 feet.

Q. And you were there for what purpose?

A. Getting another trip inside.

Q. That is, getting cars? A. Yes, sir.

Q. To bring out? A. To bring outside.
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Q, Do you know where your rope rider was at

that time?

A. He must have been riding rope for Andy.

Q. When you speak of Andy, you have reference

to the plaintiff'? A. Yes, sir.

Q. Now, then, how long would it take to go from

the engine to where you were, for the purpose of get-

ting those cars 1

A. It would take about five minutes, I guess, to

get in there,.

Q. How long would you be in making the trip

until 3^ou got back to the engine again ?

A. Fifteen or twenty minutes.

Q. You would be gone fifteen or twenty minutes.

In the case of taking cars after jou got them out of

the slant, and taking them toward the surface, how

long would you be gone on a trip of that kind, before

you would return again ?

A. Oh, maybe half an hour.

Q. Half an hour. Do you remember getting to

the engine soon after the plaintiff was injured?

A. Yes, sir.

Q. Had he been taken aw^ay from there when you

got to the engine ? A. Yes, sir.

Q.' He was not there when you got to the engine,

was he ? A. No, sir.

Q. Who was there then ?

A. Well, Jerry Milautz came inside and told me
about it.

Q. What he told j^ou would not be competent. I

am asking you who was there at the engine when you
got there, if anybody ? A. Nobody.
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Q. What, if any, evidence did you discern there

as to any accident having taken place ?

A. Jerry told me about it.

Q. I mean, after you got to the engine, did you

see any evidence at all of an accident having occurred

there ?

A. After Jerry told me about it, I went to the

engine and I took his fingers out of there,

Q. You took some of his fingers out of there,

did you ? A. Yes, sir.

Q. What fingers?

A. These two fingers (indicating).

Q. Where was Andy at the time you took his fin-

gers out? A. He had gone out.

Q. He went out, and left his fingers behind in the

cogs, did he ? A. Yes, sir.

Q. That is all.

Cross-examination.

(By Mr. DAY.)

Q. How long had you been running the engine

in that place? A. I ran it that morning.

Q. ISTo-; I mean how long had you mm it alto-

gether in that place ?

A. I don't think I worked there before that. I

was working inside in another slant. There was an-

other driver there.

Q. How long had the engine been in this place ?

A. I don't remember how long it had been there.

Q, Do you remember whether it had been there

only two or three days before, or whether it had been

there a long time ?
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A. Oh, it had been there longer than two or three

days. It had been there quite a while.

Q. You say you never ran the engine before that

day?

A. I might have run it when the drivers were off.

I forget.

Q. You don't remember whether you ever ran it

before that day?

A. Oh, I ran it before that. But I don't know
how many times.

Q. Do you remember whether you ran it the day

before the accident? A. Yes, sir; I did.

Q. What shift were you working on?

A, The day shift.

Q. When did you go to work ?

A. Well, you started about half past six, left the

barn at fifteen minutes to seven, and got in there

about seven.

Q. How long did you work ?

A. Until half past three.

Q. During that time how many loads a day would

you take out of that slant ?

A. Sometimes thirty; sometimes twenty-five,

Q.' How many people w^ere working in that slant

the day of the accident, if you know ?

A. It was either eight or ten; I am not sure

which.

Q. Eight or ten ? A. Yes, sir.

Q. How many cars of coal would those eight or

ten peox^le mine during an eight hour shift?
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A. They would mine all they could get.

Q. How many cars would they usually mine?

How many cars do you think they would mine ?

A. Oh, about eight; eight or ten. Eight or ten,

I guess.

Q. From eight to ten cars ?

A. For two men.

Q. Each set of two men would mine from eight to

ten cars ? A. Yes ; if they got them.

Q. How many cars had you taken out of that

slant before the accident?

A. I don't exactly know.

Q. You say you think you ran three or four trips ?

A. Yes, sir.

Q. Had anybody else been running the engine that

morning except yourself ? A. No, sir.

Q. Was there anybody else in the habit of run-

ning it except yourself when you were there ?

A. Sometimes they did; yes, sir; not if I was

there. They did not run it if I was there.

Q. Well, who else would run it?

A. There was a fellow there by the name of Mat

Windsor ; he used to run it.

Q. Was he a driver or a miner?

A. He w^as supposed to be a miner.

Q. Do you know whether or not Jerry Milautz

had ever run it ? A. Yes, sir ; he had.

Q. Had he worked with you very long?

A. He was the rope rider for that slant.

Q. You say he was the rope rider for that slant?

A. Yes, sir.



vs. Andrew Kovec. 133

(Testimony of William England.)

Q. The rope rider stayed on the slant all during a

shift, did he 1

A. He staj'ed up on top of a slant, or down the

slant.

Q. I mean, he stayed in the vicinity of that slant

all day? A. Yes, sir.

Q. And you went wherever it was necessary

around that entry to haul cars out, did you?

A. Yes, sir.

Q. You were hauling cars from other slants be-

sides this one, were you not?

A. I did that day; the other driver w^asn't there.

Q. When there are tw^o drivers there, each has

particular slants in which he works'?

A. Yes, sir. There was a driver short that morn-

ing. He couldn't get two drivers that morning.

Q. So that you were the only driver who w^as there

on hand that day ? A. Yes, sir.

Q. But Milautz could pull those cars up wdth the

engine himself, could he not?

A. He could if he wanted to, I guess.

Q. You don't know^ whether he did or not?

A. No, sir.

Q. , You have seen him pull them up?

A. Oh, yes ; he has pulled them up.

Q. Now, just show the Jury how you would start

the engine to pull the cars up. Just stand up the way
you would stand when operating the engine.

A. The engine was about like this, and the slant

was over there, and there was a clutch over here.

You had to put this clutch in, and put your hand over
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here and get that lever, and put it down into the

water, and the engine would start. (Indicating.)

Q. Now, then, the engine would be started, and

would run, and 5^ou w^ould hold on to the levers ?

A. Yes, sir.

Q. When you wanted to stop the engine, what

would you do ?

A. I would let loose of that lever.

Q. That is, the controller lever?

A. Yes, sir.

Q. You would let go of that? A. Yes, sir.

Q. What would you do with the clut'^

A. You would push it out if you could. You
couldn 't do it when the engine was running ; I know

I never could do it. Some might do it.

Q. Then, what was done with the brake?

A. You put your foot on it.

Q. What was that done for?

A. To stop the engine from running. You do

that for lowering the cars, and when you want to

stop the engine.

Q. Could you stand right in one place and put

your foot on the brake?

A. Well, if you were standing over this way fur-

ther, you would have to move over to put your foot

on it.

Q. It was right there readily accessible? You

could do it, could you not ?

A. Yes, sir
;
you could do it.

Q. You had let go of the controller lever, had you

not, at this stage of the operation?
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A. Yes, sir.

Q. Could you see the cog-wheel operating there ?

A. Yes, sir,

Q. How far away from you was it?

A. Just about that far (indicating).

Q. How long had you operated an engine before

the day of the accident "?

A. I don't know; I never kept track of it.

Q. Well, was it a long while or just a little while ?

A. It was quite a while.

Q. Did you see Kovec there that morning'?

A. Yes, sir ; I did.

Q. At what time did you see him?

A. Well, I should judge about half-past eight. I

don 't know.

Q. Where was he?

A. He helped me lift a car on the track.

Q. You didn't see him at work in the slant?

A. No, sir.

Q. He was working in the air-course was he ?

A. I don't know what you call it. I guess it was

an air-course. The air came in there.

Q. He was not mining coal that forenoon, was he ?

A., No; he was cleaning that place up, but he

might have been mining coal. He was loading coal.

Q. But he was not employed that morning as a

regular miner. He was working at what is called

company work, was he not? A. Yes, sir.

Q. What is the difference between company work

and other work ?
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A. The coal miner gets paid for the amount of

work he does, and the others work for the compan}',

and get regular w^ages.

Q. The miner just mines the coal and puts it in

the car, and gets paid for the work he does ?

A. Yes, sir.

Q. And the rope rider take the car with the coal

away? A. Yes, sir.

Q. Did you have any talk with Andrew that morn-

ing?

A. I don't remember whether I talked with him

or not.

Q. Who was with Andrew when he helped you to

lift the car on the track ? A. His i^artner.

Q. What car were you putting on the track ?

A. An empty car.

Q. That they were going to use?

A. I don't know whether it w^as going there, or

somewhere else. This caj that they helped me to lift

was up on the main entry. I don't know where it

was going.

Q. AVhat did you do with it after you got it on

the track?

A. I left it there at the slant.

Q. That was about eight o'clock in the morning?

A. It might have been later ; I don't remember.

Q. How long before the accident happened had

you been running the engine ?

A. Since seven o'clock.

Q. I mean how long before the accident was it

that you had last run the engine ?
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A. Just one trip before that.

Q. Well, liow many minutes?

A. Ma.ybe half an hour, and maybe not so long.

Q. Didn't jou sa,y a little while ago that it was

about five minutes before this ?

A. That I ran it?

Q. Yes.

A. I said five minutes after I left there. I had

just left there.

Q. You had just left the engine when the accident

happened? A. Yes, sir ; to go inside.

Q. You had been awa.y about five minutes ?

A. No, I left there about five minutes, I guess,

when it happened, but I had to get my trip.

Q. You had been at the engine about five minutes

before the accident happened ?

A. I guess it was about that. He just pulled the

car up when I was going inside.

Q. You had been in and around that slant all the

morning before the accident, had you not ?

A. Yes, sir.

Q. And you hauled loaded cars out of this No. 3

slant, did you not ?

A^ No, sir
;
just that one trip ; there was no driver

there, I told you.

Q. You said you had hauled some that morning?

A. Just after the trip when I went in there, there

was supposed to be two drivers there, and there

wasn't.

Q. Didn't you say that you had hauled some coal

that morning out of that No. 3 slant?
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A. No, sir ; I said a trip.

Q. Where did you haul that coal from that you

hauled that morning?

A. From the second slant.

Q. How far was the second slant from the air

shaft where Andrew was w^orking %

Q. I guess it was right there.

Q. You mean right there in the neighborhood?

A. Yes, sir.

Q. How many loaded cars had you hauled from

slant No. 2 that morning?

A. I don't know. I don't remember.

Q. Well, about how many ? Was it tv\'0 or ten ?

A. More than two.

Q. Was it as many as ten ?

A. Maybe twice ten.

Q. How many times had you operated the engine,

if you remember ?

A. I don't know. Two ox three or four trips.

Q. You had practically been running the engine

all the morning, had you not, from seven o'clock up

to the time that he got hurt ? A. Yes, sir.

Q. That is all.

Redirect Examination.

(By Mr. NOLAN.)
Q. You say there was one driver short that morn-

ing in that portion of the mine? A. Yes, sir.

Q. How did you know that ?

A. Because there was always two there before.

Q. Who was the foreman there? Who was the

fellow who was directing things ?
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A. Louis Testovarsnik.

Q. Did you have any talk with him that morning ?

A. I might have been talldng to him. I think he

was going to drive the mule himself that morning, or

one of the mules.

Q. How do you know he was going to drive one

of the mules himself?

A. Because he was telling me about it.

Q. Telling you that he was to act as a mule

driver f

A. Just that day; he said he couldn't get any-

body else.

Q. About what time in the morning did you have

that conversation with him?

A. Well, at seven o 'clock he saw the other driver

wasn't around.

Q. Now, 3^ou told Mr. Day that you saw Mr.

Windsor running the engine. Do you know how it

was that he came to be running the engine, whether

he was directed to do so by anyone or not?

A. I don't know; he was the one who showed

me how to run it, when I first ran it.

Q. You also said something about Jerry Milautz

being able to bring those cars up the slant himself,

and also being able to run the engine?

A. He could pull the cars up if he was running

the engine, but if he was down at the bottom, he

couldn't run them i\]) very easy.

Q. But I understood you to say that he could do

the two jobs at the same time,—that is, pull the cars

up, and also run the engine.
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A. No, sir; lie couldn't do that.

Q. You stated, did you not, in answer to Mr.

Day's question, that Jerry Milautz could pull the

cars up by himself. I believe that was the question

that was put to you by Mr. Day?

A. He could; yes; if he was up at the engine;

but he couldn't if he w^as down at the bottom of the

slant. He could run the engine all right if he was

up there.

Q. What did you mean by sajdng, in reply to

Mr. Day's question, that he could pull them up by

himself? Did you mean that he could handle the

entire thing himself? A. Yes, sir.

Q. That he could take care of the cars, and bring

them up that slant, and also operate the engine, and

bring the cars to a standstill, while operating the

engine? A. No, sir; I don't mean that.

Q. Two men were necessary to do all those things,

were the.y not? A. Yes, sir.

Q. You said on cross-examination you had never

been able to pull the clutch out on that engine?

A. I never have; no. Maybe some of the others

could do it; I never could.

Q. When you speak about pulling the clutch out,

what do you mean?

A. I could pull it out after the engine was

stopped; but not when it was going; not when the

juice was on—not when the drum was turning

around.

Q. You speak about juice. What have you refer-

ence to? A. Electricitv.



vs. Andreiv Kovec. 141

(Testimony of William England.)

Q. When the clutch was not pulled out, what

effect did the gearing have upon the drum ?

A. It would keep turning around. The whole

thing would keep turning.

Q. But, if you were able to pull the clutch out,

then what effect would it have 1

A. Just the gearing would turn.

Q. The gearing would turn? A. Yes, sir,

Q. Without affecting the drum at all?

A. No, sir.

Q. What I am desirous of finding out is how the

gearing would turn after you got the juice off, as

you call it, or after you got the electricity off ?

A. It would be going with such force that when

it stopped, the drum would keep on going around.

Q. That is to say, that after the cutting off of

the power, the machinery would continue in opera-

tion for some time from the momentum?

A. Yes, sir.

Q. With the movement of the gearing affecting

the drum, what would you say as to whether it would

be easy or more difficult to stop the drum?

A. Well, it would be just the same, I guess. If

you had your foot on the brake, it might stop, and

if you didn't, it would not stop. But if you had the

clutch out, it would keep going in that way; you

couldn't stop it.

Q. Do I understand that the pressure required

to stop the drum wo aid be the same, whether you

had to do with the drum by itself, or whether you
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had to do with the drum jointly with the gearing

and the machinery attached to the gearing?

A. It would be harder to stop with the gearing

going than it would with just the drum going.

Recross-examination.

(By Mr. DAY.)

Q. Do you remember whether you worked there in

that slant the day before the accident ?

A. Did you say it was the 27th of Sej^tember when

he got hurt?

Q. Yes. Did you work there on the 26th?

A. Yes. I think I did.

Q. No; I think the accident was on the 23d of

September. Did you work there on the 22d of Sep-

tember, the day before that ?

A. Yes, sir; I think I did.

Q. Did you work there on the 21st of September,

two days before the date of the accident ?

A. I don't know, I know I worked there on the

22d.

Q. On the 22d, were there two drivers there ?

A. Yes, sir ; there was.

Q. Who was the other driver ?

A. My nephew.

Q. What was his name ? A. Robert Ralph.

Q. Where was he at the time of the accident ?

A. I think he was driving in the slope at that

time; I don't know.

Q. Was he one of the regular drivers around the

mine there at that time ? A. I think he was.
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Q. Where was Louis Testovarsnik at tlie time of

the accident?

A. I don't know where he was. He was going to

drive one mule, if he was there. He said he was

going to drive one of the mules. I never saw him.

Q. Did you see him after he told you that he

might have to drive one of the mules that morning?

A. I saw him in the morning, and then he went to

do something, and I didn't see him any more.

"

Q. From seven o'clock to ten in the morning, you

didn't see him any more? A. No, sir.

Q. He was not directing you as to these various

slants from which you were to haul coal, etc.?

A. He' told me in the morning where to go.

Q. Did he tell you about going into this air-shaft

and hauling any waste out of there?

A. I didn't need to go down there. I got them

out of the slant.

Q. As long as they w^ere out in the slant, 3'ou took

them?

A. Yes, sir; if they were out in the entry, I took

them.

Q. If Kovec and Strubel had set a car out in the

entry there, you would have taken it, would you not ?

A. I would have taken it outside, I wouldn't

know where it came from.

Q. ' That is all.

Witness excused.

(Noon recess.)
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Two o'clock P.M.

SOL POZNANSKI, called and sworn as a witness

in belialf of the plaintiff herein, testified as follows:

Direct Examination.

(By Mr. NOLAN.)

Q. Mr. Poznanski, what is your name*?

A. Sol Poznanski.

Q. What is your business?

A. The insurance business.

Q. For how long a time have you been in the

insurance business? A. Twenty years.

Q. In the life insurance business?

A. Yes, sir.

Q. What do you say as to whether or not there

are standard mortality tables issued by insurance

companies, upon which annuities are predicated?

A. Yes, sir; we have mortality tables.

Q. Showing what the expectancy of life is?

A. Yes, sir.

Q. What is the life expectancy of a man thirty

years old?

A. At the age of what, did you say?

Q. Well, we will put it at 29.

A. Thirty-four years and ninety-nine days.

Q. What is the expectancy of a man at the age of

thirty?

A. Thirty-four years and thirty-four days.

Q. Now, what sum of money would be required to

purchase an annuity for a man having a life expect-
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ancy of thirty-four years and ninety-nine days, who

had an earning capacity of one hundred dollars a

month—that is, to give him one hundred dollars a

month—and the annuity payable annually, we will

say?

A. Payable annually. That is, he would have to

pay the company this amount in one lump sum, and

he would receive the annuity annually. At the age

of twenty-nine, for every one hundred dollars he

would receive annually, he would have to pay

$1,922.70.

Q. That is for every one hundred dollars pay him

annually for the balance of his life %

A. For every hundred dollars he was to receive

annually; yes, sir,

Q. If he was to receive twelve hundred dollars

annually, how would you ascertain the amount?

A. It would be just twelve times that.

Q. Twelve times nine hundred dollars'?

A. Twelve times $1,922.70.

Q. Kindly figure what that amount would be,

and give us the aggregate amount.

A. $23,072.40.

Q. Now, then, if instead of the sum of twelve

hundred dollars being paid annually, the sum of one

hundred dollars is paid monthly, would the amount

required to purchase the annuity be greater or less?

A. It would be greater.

Q. Greater. Can you tell us about how much
greater it would be where the installments would be
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paj^able monthly, rather than the sum total payable

annually ?

A. Most of the insurance companies pay an-

nually, or semi-annually, or quarterly, and they

figure on the quarterly basis as the smallest.

Q. Will you tell us how much it would cost to

buy such an annuity, payable quarterly?

A. $1,964.00 for each one hundred dollars.

Q. That is, if the payments were made quarterly?

A. If they were quarterly payments.

Cross-examination.

(By Mr. DAY.)

Q. What do you mean by mortality tables, Mr.

Poznanski?

A. A mortality table is a table based on the gen-

eral average of ages at death in any country. They

have been found by experience to be about correct,

and upon it all life insurance tables are based.

Q. You don't mean that if a man is twenty-nine

years old at a given time, he will live thirty-four

years thereafter, do you?

A. Oh, no. That is simply the general average.

Q. On how many lives are those tables figured?

A. On a basis of one hundred thousand lives.

Q. That is, out of one hundred thousand people,

the chances are that those who reach the age of

twenty-nine will live thirty-four years more?

A. That is the idea; yes, sir.

Q. What tables are you using?

A. The American Mortality Table.

Q. Who is the maker of that table?
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A. It is compiled by all the insurance companies,

and they all use the same table practically.

Q. Is that the same table that is used by all

standard insurance companies? A. Yes, sir.

Q. Do those tables vary perceptibly?

A. Very little. There is another table, an Eng-

lish table, called the Carlyle table; that is a little

different, but very little; not enough to figure on.

Q. Supposing a man were earning seventy-five

dollars a month, what would be the rate?

A. $17,304.30.

Q. That is all.

Witness excused.

Mr. NOLAN.—The plaintiff rests.

Mr. DAY,—The defendant now moves the Court

for a nonsuit on the ground that the plaintiff has

failed to establish the case, as pleaded, and has failed

to establish any ground of liability on the part of the

defendant in this, (1) that the evidence fails to show

that the plaintiff was repuired to operate the engine

at the time he testifies he operated it, and (2) that

if it could be held that he was required to operate

the engine at that time, the evidence is uncontra-

dicted as to the point that the dangers from the

operation of the engine with an exposed cog-wheel

were obvious and ordinary, and were such as were

assumed by the plaintiff, and that whatever state-

ment was made to hun by the foreman would not

waive such assmnption of responsibility.

(Continued argument and discussion b}" counsel

for the respective parties.)
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The COURT.—The case is not very strong for the

plaintiff, but it is strong enough, I think, to compel

the court to overrule the motion at this time. The

motion is denied.

Mr. DAY.—Note an exception.

DEFENDANT'S CASE.

[Testimony of Louis Testovarsnik, for Defendant.]

LOUIS TESTOVARSNIK, called and sworn as a

witness in behalf of the defendant herein, testified

as follow^s:

Direct Examination.

(By Mr. DAY.)

Q. Tell the jury your name.

A. Louis Testovarsnik.

Q. Where do you live ? A. In Aldridge.

Q. How long have you lived there ?

A. I went there nine years ago the ninth of May.

Q. Where were you born?

A. I was born in Austria.

Q. What business are you engaged in at Al-

dridge at the present time?

A. At the present time I am mine foreman.

Q. For what company?

A. For the Montana Coal & Coke Company.

Q. Where were you employed on the 23d day of

September, 1907, the day of the accident we have

been talking about? A. I was at that place.

Q. How long had you been working for the Mon-

tana Coal and Coke Company?

A. I have been working for them for over eight

years.
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Q. What was your business on the 23d day of

September, the day of the accident"?

A. My business was foreman.

Q. Foreman, What were your duties as fore-

man? What were you required to do?

A. I went throug'h the rooms in the morning to

see if they w^ere all safe, etc., and when the men

came in, I told them where to go, to different places

in the mine, and told them whether the places were

all right or not.

Q. You told them what to do each day?

A. Yes, sir; and told them what to do.

Q. From whom did you get your orders'? Who
was the man over you at that time ?

A. Mr. Magraw.

Q. How many men did you have working under

you ? A. There was pretty close to fifty men.

Q. Do you know the plaintiff, Andrew Kovec ?

A. Yes.

Q. How long have you known him?

A. I couldn't tell you exactly; but I have known

him for several years; about six or seven years.

Q. Has he been working there for the company

during all the tune that you have been there?

A. I think he has.

Q. What was he doing during this time?

A. He was w^orking in the mine. Sometimes he

was digging coal, and sometimes he worked on Com-

pany work.

Q. He sometimes worked at company work, 3'ou

say ? A. Yes, sir.
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Q. What do you mean by company work"?

A. That is work that is paid for by the day, and

digging coal is contract work.

Q. When men are working for the company, they

do whatever they are told to do around the mine %

A. Yes, sir; they work wherever the boss or mine

foreman sends them. They know they have to go

wherever the boss or mine foreman sends them.

Q. On the day of the accident, what was Andrew

Kovec doing?

A. He was cleaning up an old air-course, where

the air traveled through to supply the mine.

Q. He was cleaning up this old air-course %

A. Yes, sir.

Q. Was there any coal in there?

A. Well, it was kind of mixed up with rock; it

was caved ground; there was coal and rock together.

Q. Was he doing company work, or was he

working as a miner?

A. Yes; he was doing company work; he was

paid by the day.

Q. Where did you first see him on that day, if

you remember?

A. I saw him going in first about five minutes be-

fore seven o'clock.

Q. What was he doing at that time?

A. He had just come in. I had a certain place,

w^here I sat down on a tool-box, and waited on the

people as they go in. It is at a place where there is

an inside double track, a double parting. I saw him

there.
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Q. Wliere was this tool-box from the engine?

How far away from the tool-ehest was the engine?

A. Four or five hundred feet; or something like

that.

Q. Was that out toward the entrance to the mine,

or in the mine?

A. The engine was inside.

Q. And this was nearer the entrance than the

engine, was it? A. Yes, sir.

Q. You sat there, so that you could see all the

men who work under you pass in? A. Yes, sir.

Q. Do you give them their directions as to where

they shall go at that time as they go in?

A. Yes.

Q. Now, on this occasion on the morning of the

accident, who, if anybody, w^as w^ith Andrew when

he came in?

A. I can't remember now who was with him that

morning. They generally come in one man at a

time, and ask, "How is my place?" and I tell them

where to go. The company men ask, ''Shall I go

to the same place where I was 3"esterday, or shall I

go some place else?" I tell them to go some place

else if I want them to go there to fix it up, or I tell

them to go anywhere that I want them to go.

Q. On the morning of the accident, w^hen you saw

the plaintiff just before seven o'clock, did you give

him any instructions at all for that day, as to where

he should go, or what he should do?

A. I just told him, "Go to the same place where

you was yesterday."
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Q. Had lie been working in that air-shaft before ?

A. Yes, sir.

Q. How long had he been working in that place *?

A. As near as I remember, it was about two

weeks; or prettj^ nearly two weeks.

Q. Who was working in the air-shaft with him?

A. Frank Strubel.

Q. Who was engaged in hoisting these cars with

this engine on that day*?

A. William England.

Q. Who was helping England in that work?

A. Jerry Milautz was helping him. He was a

rope rider.

Q. Were they both there on duty that day?

A. Yes.

Q. Did you give Kovec any instructions about

using the engine?

A. I don't remember so much. I never did give

him am" instnictions on it, I remember. I remem-

ber that.I never did give him any instructions to run

the engine that morning.

Q. Did you ever instruct him to run the engine

at any time?

A. Gentlemen of the Jury, that is one thing that

I can't remember of; I can't remember; it is too

long ago. If it was a month or so ago, I could re-

member, but it is so long ago that I can't remember.

A fellow can't remember so many things. I can't

remember.

Q. Did he ever run an engine for you?
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A. I couldn't tell you about this here engine; I

never seen him run this engine that he got hurt on;

but I seen him run another engine at another slant.

Q. What engine was that?

A. It was a little different engine than this.

Q. Whereabouts was if?

A. About five hundred feet or so from the other

one; it was in a different slant; it was No. 1 slant, as

we called it at that time.

Q. What did you call it? A. No. 1 slant.

Q. You sa}^ he did run an engine there?

A. He did run an engine there.

Q. How long did he run that engine?

A.. That is one thing I can't explain any further.

I 'mow that much, that I seen him run it once or

twice; that is all I could say.

Q. Did you ever seen him running this engine

that he was using the day he got hurt?

A. No; I never seen him; only that one time that

he got hurt is all. That is the only time.

Q. Do you know whether or not he was running

it before that day?

A. That is something I couldn't tell you.

Q. You have no knowledge of his ever having

run that engine, have you? A. No, sir.

Q. When did you next see Kovec after he went

into the mine that morning?

A. I had been in the first slant to see some fel-

lows working in there, and I came out of the first

slant and I was going into the second slant, and I

went past where the machine was, and he was just
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hoisting a trip, and I passed away. I passed through

there and was only about ten steps, as near as I

coiild tell, from the engine when I heard him holler,

and I jumped back there as quick as I could, because

I thought he must have got hurt, or something, and I

found him with his hand in the gearing. Jerry

Milautz was there, too; he had cut off the cars, and

run over to Andrew.

Q. Did you see Andrew running the engine im-

mediately before he was hurf?

A. I seen him running it as I j)assed by there,

and I didn't see how it was.

Q. How long was that before he hollered?

A. Just about two or three seconds; just while I

took about eight or ten steps away from the engine.

The cars from the slant came up to the flat; they

just came up to the flat, and I stepped away past

those cars, and took about eight or ten steps from

the engine, and at that time I heard him holler, and

I jumped back there right away. That is the way
it was.

Q. When you got back to the engine, where was

he?

A. I just started looking around there to see

what I could get to help him out; but I didn't think

it was so badly smashed as it was.

Q. He was in the engine when j^ou got back

there, was he?

A. Yes. And finally we got a piece of draw bar

from the car, and me and Jerry Milautz pried with

that, so that we could get his hand out.
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Q. Did he say anything at the time that you took

him out of this engine about using the engine?

A. When I took him from there, I gave him a lit-

tle tea to drink; he was feeling kind of bad. I said,

''Poor Andrew, I am sorry for you"; and he said,

"Yes; that was an unlucky day for me," He said,

"Look, I ran that other machine before, and I never

did have no trouble with it"; and I said, "Well, we

can't help it now; we have to take what comes to

us. " I said I was sorry myself for poor Andrew.

Q, Where was Billy England at this time, if you

know?

A. William England was on the way inside with

the cars, to get a load.

Q. How long before the accident had he been

there operating the engine?

A. William England? I couldn't tell you that.

I was not around there. I couldn't tell you that.

Q. Had you been there during the morning and

seen anybody operate it?

A. No; I was in the first slant. You see, I

couldn't be there right along. I went into the first

slant to see how the men were working, and I just

carne around out of there, and there was a few places

inside this slant where men were working, and I

was going to go in there, go around to the second

slant, and then it was that this happened.

Q. How long had that engine been run there in

that place?

A. As near as I could tell you, it must have been

running there about nearl}^ three months, or some-
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thing like tliat; I couldn't tell you exactl}^, but it

was something like that.

Q. Did you make any examination of it to see

whether or not it was in good running condition?

A. I generally did. Every morning I turned it

around a few times so that I could see that there was

nothing wrong with the electricity. I thought some-

times there might be, and I had orders. from Mr.

Magraw to do that.

Q. State whether or not there was anything

wrong with the engine that morning.

A. I tried the engine, and I couldn't see any-

thing wrong. It was in the same condition as it was

before, when it was put up.

Q. Were there any lights around there?

A. Yes, sir; there was two lights there.

Q. Where were the lights ?

A. One was right above the engine, and the other

one was about ten or fifteen feet from it, or some-

thing like that, as near as I could tell you now..

Q. How long had this engine been used in the

mine, not at that particular place, but used in the

mine?

A. That was the only time that I knew it was

used. I heard that it was used in No. 4, but I don't

know how long it was used up there. I was up in a

different mine. In that place where I was, it was

about three months or pretty nearly three months

before the accident.

Q. Did you hear Frank Strubel testify in this

case 3'esterday? Did you hear him testify?
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A. Yes, I did.

Q. Did you hear Strubel say that you told him
and Andrew that they would have to pull the cars

up when the driver was not there ?

A. Yes ; I heard him say so.

Q. State whether or not you told them an5i;hing

of that kind that morning?

A. No; not that morning..

Q. Did 3^ou ever tell him that?

A. Before?

Q. At any time.

A. At any time before, I did not. It is so long

ago, you know, that I can't remember.

Q. Did you ever hear of their using this engine

before ? A. No ; I never heard.

Q. Did you see Strubel with Kovec that morning

at all? A. With Kovec ?

Q. Yes.

A. I couldn't tell you. I don't know whether

they came there together that morning, or whether

one at a time passed me, asking for orders. I

couldn't tell you as to that now, I don't remember.

Q. Did 3^ou have any talk with the two of them

together that morning, anywhere in that mine ?

A. No ; not before the accident.

Q. How many men were there working in that

slant that morning?

A. As near as I could tell you, there must have

been from eight to ten men. That is all that gener-

ally work in there.

Q. How much coal would eight to ten men or-

dinarily mine in that place?
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A. In a good run, they usually mine from thirty-

five to forty cars; sometimes a car, or two or three

cars over that.

Q. Thirty-five to forty cars to the shift?

A. Yes, sir.

Q. What have you to say as to whether or not

one driver could haul those cars up during the eight

hour shift ? A. Oh, yes.

Q. Do you know how many cars had been hauled

up before the accident happened ?

A. No; I don't know.

Q. That is all.

Cross-examination.

(By Mr. NOLAN.)
Q. How long have you been in the United States ?

A. In the United States. I have been in the

United States nine years past the ninth of May, 1908.

Q. How much of that tinie have you been in the

employ of the defendant company? How much of

that time have you been working for the Montana

Coal & Coke Company? A. Between that time.

Q. How many years have you been working for

that company?

A. I was away from there only once for six

months, and all the rest of the time I have spent

up there.

Q. That is to say, after you came to the United

States, 3^ou went to work for that company, and you

have been working for the company all of the time

since, outside of six months when you were away ?
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A. The first five and a half months after I came

here, I worked in Minnesota, and after that I went

up there, and I have been here ever since, except

when I was away once about six months.

Q. You have told us about being absent about six

months ? A. Yes ; six months.

Q. So that with the exception of the six months

that you were absent, and the five or six months that

3''ou worked in Minnesota, you have been. working

for the defendant company ever since you came to

the country?

A. I worked first in Minnesota, and then I left

here once, and was away from here six months.

Q. About how many years have you been fore-

man?

A. It is a little over three years now.

Q. And before that time what were you doing for

the company?

A. When I first came here I was digging coal, and

after that I worked most of the time on company

work.

Q. That is to say, when you were engaged in com-

pany work, you were getting paid so much a day ?

A. Yes; so much a da}^; I was paid by the day.

Q. And when you were digging coal, you were

simply working under a contract ?

A. Yes, sir ; at so much a load. The more we dig

the more we get.

Q. Now, do I understand that there is more than

one foreman down there, or more than one boss, or

did you have charge during the last three years of

all the underground workings ?
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A. No
;
just at one place

;
just in what we call the

straight.

Q. That is, you had charge of the straight entry ?

A. Yes.

Q. And you had complete control of all of the men

who were working in that department, didn't you?

A. No.

Q. Who did?

A. I only had a right to tell them where to go to

work, and to give them orders as to the work, and so

on, and if there was anything else, Mr. Magraw was

over me.

Q. What was there besides that that Mr. Magraw

would have to see the men about %

A. I didn't hire any men or fire any men; Mr.

Magraw done that.

Q. You did not hire any men, did you?

A. No.

Q. Or fire any?

A. No; I didn't have the authority.

Q. You didn't have that authority at all?

A. No.

Q. But, of course, if a man didn't obey your

orders, and you reported the matter to Magraw, the

man was fired?

A. Yes ; it would be so in anything like that.

Q. Now, was there anything else in connection

w^ith the work carried on in your department there

that Magraw interfered with, outside of the hiring

and discharging of men?
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A. If anything happened around in the mine,

—

if a fellow would not do this and that that I wanted

him to do, and that I told him to do, I would say to

him, "If you don't like it, you can go and see Ma-

graw." That is all I had to do with it.

Q. How often did Magraw go into the mines?

A. He went in pretty often. The first two years

when I came into that position, I worked in the

straight, and he came in there pretty often;

Q. That is to say, he went in there, because you

were not in there ; because you were outside "?

A. No; I was always inside.

Q. You were the foreman? You were the boss?

A. Yes.

Q. How recently before the 23d of September,

1907, was it that you saw Magraw in there ?

A. I didn't see him before that accident that day.

I saw him the day before that.

Q. Where did you see him the day before ?

A. I saw him in the entry, right where you walk

along in the face of the entry.

Q. What was he doing ?

A. He came in to see how things were coming

along; to see if we were doing right or not

Q. What men did he go to see ?

A. To see me.

Q. No; not you; but of the other men, the men
who were working under you there?

A. He came in to see every

—

Q. (Interrupting.) No; I am not asking you

about that. Will yoM tell me some of the men that
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he went in to see at this time, on the day before this

accident, besides yourself?

A. Well, he comes in, you know, very often.

Q. Yes; I know that; j^ou have already told us

that. But will you tell me some of the men ? There

were eighteen or twenty men working there, as I un-

derstand it.

A. Well, Magraw came in

—

Q. (Interrupting.) Yes; Magraw came in.

Now, we have gotten that far; and will you tell us

to what man or to what bunch of men he went when

he came in?

A. I couldn't tell you what man. It is too long

ago. I can't remember about that.

Q. You can't remember about that?

A. No; I can't.

Q. Now, will you tell us what direction he gave to

any man in the mine that day, to your knowledge %

A. No ; I can 't tell.

Q. Why can't you?

A. Because I can't think to say whether he ever

did say anything to anybody or not.

Q. As a matter of fact, you were the man who did

the saying, weren't you? You were the man who di-

rected the men in there ? A. Yes, sir.

Q. You told them where to go to work?

A. Yes, sir.

Q. And told them what to do ? A. Yes.

Q. He didn't have anything to do with that, did

he?
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A. No ; lie only sent me a man sometimes when I

needed such a man for such a work, for rock work,

or as a miner.

Q. Now, then, as I understand it, as the mine

was operated there, there was a slant going down

from the engine? A. Yes..

Q. And the mining operations were carried on

through drifts from that slant, as you went down?
Is that right ?

A. I can't hardly understand what you mean.

Q. Where did you get the coal?

A. Well, I got the coal from that slant ; from the

first slant, and second slant ; and inside we have got

some rooms.

Q. Did you run into the ground in any direction

from the slant? A. Yes, sir.

Q. What did you do that for?

A. For to get coal out,

Q. Certainly. To get coal. A. That is it.

Q. So that the coal that you took out of those

chambers, or those rooms was taken out from ground

on either side of that slant?

A. It was taken outside of that slant about five

hundred feet.

Q. About five hundred feet?

A. To the double trap. We call it the parting;

double trap. The driver brings it out to the slant,

and the motor takes it up ; the driver takes out the

loads.
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Q. Wliat do you call those passageways that lead

from the slant to the rooms where you get the coal?

Do you call them entries "?

A. We call them entries.

Q. Entries or levels?

A. We call them entries.

Q. Now, then, how many slants did you have con-

trol of on the 23d day of September?

A. We had three slants. The first, second and

third. I can't remember of the third slant, though.

We stopped once at that time, and I don't know

whether the third slant was working at that time or

not.

Q. Who was bossing the first slant?

A. I was bossing the first slant. That was the

only place we were getting coal out of ; the first and

second, and two or three rooms on this side ; so that if

the driver was going in and got some loads and took

them over to the engine, and then he went out and

got some other cars, and hitched them

—

Q. (Interrupting.) K'o ; I simply asked you who

had charge of the first slant. A. I did.

Q. Who had charge of the second slant?

A. I did.

Q. Who had charge of the third slant?

A. I did.

Q. Now, were there any other bosses there, except

you, who had charge of the operations that were car-

ried on under the ground there ?

A. No ; only when there was something wrong, I

reported it to Magraw.
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Q. So that you were the only boss there ?

A. Yes.

Q. That is, underground? A. Yes.

Q. Now, then, did you have a hoisting engine at

No. 1 slant? A. Yes.

Q. Who was running that?

A. At the time of the accident Johnnie Koheegan

ran that engine. John Koheegan ran that engine at

the first slant.

Q. He was an engineer, was he not?

A. He was sent in as an engineer.

Q. He was constantly in the engine-room? He
didn't do anything else except run the engine, did he?

A. No; he helped them to push the empty cars

back. He ran the loads out, and he helped them to

run the empty cars back ; that is all he did.

Q. Was he a driver, as well as engineer ?

A. No; he didn't drive.

Q. Now, in No. 2 slant, in which the engine was

located on which the plaintiff was injured, as I un-

derstand it, was there another engine ?

A. No ; there was only one engineer.

Q. I am not talking about engineers. I say, was

there an engine for the No. 2 slant, in addition to the

engine in No. 1?

A. Yes ; there was an engine there.

Q. And there was also an engine for the No. 3

slant, was there? A. Yes.

Q, Which slant was it where the plaintiff got

hurt? A. The second slant.
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Q. Who was running the engine at the No. 3

slant? A. The driver.

Q. Who was he %

A. William England ran it sometimes, and some-

times the slant men. When the slant was working,

the slant men ran those cars out.

Q. How many drivers did you have at the No. 3

slant? A. There was two drivers.

Q. For each slant ?

A. No ; for the whole business.

Q. That is, there were two drivers for No. 1 and

No. 2, and No. 3 slants?

A. No. 1 slant did not need any driver. It was

right there at the double track. They didn't need

any driver at the first slant.

Q. Now, Billy England was the driver in the sec-

ond slant?

A. Yes, sir. There was two drivers before; but

very often we were short of drivers. Sometimes we

only had one driver, the same as it was the day

Andrew got hurt we had only one driver that day.

Q. You were short of drivers that day, were you?

A. I think so.

Q. You think so ? A. Yes.

Q. Do you know?

A. I couldn't state for sure. There was only

Billy England driving a mule that day, I think, and

I am pretty sure I was short a driver.

Q. Don't you know that you talked with Billy

England that day, and told him you didn't have a
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driver, that you were a driver short, and that you

yourself would have to act as driver that day ?

A. Maybe I did.

Q. Maybe you did ? A. Yes,

Q. You didn't act as driver, did you?

I forget.

You forget ?

Yes; I don't remember.

Q. Do you mean to tell us that, with this circum-

stance occurring, you don't remember whether you

acted as driver that day?

A. I know I told England that he was to hoist

out of that second slant. I remember that yet. But

I don't remember whether w^e were short a driver

that time, or whether we had stopped one driver al-

read}^ I am pretty sure we were short a driver,

Q. Then, if j^ou were short a driver, there would

be some interference with the progress of the work,

would there not, unless you made some provision for

the shortage?

A. You were kind of short of men, too, on the in-

side, and we didn't have much to do, and I just let

him be alone. I did sometimes help him myself. He
would generally bring the mule w^hether we were

short a driver or not, and sometimes I helped to make
a trip myself.

Q. Sometimes, when there was a shortage of driv-

ers there, 3^ou would get the men working for the

company to handle the engine, would you not?

A. Yes; but lots of times you couldn't get men
for driving.
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Q. I know; but when a driver was absent, and

when you were short of men, you would sometimes

go for men working for the company, and ask them

to help the driver out ?

A. Yes ; I done that, too.

Q. You did that? A. Yes, sir,

Q. So that, there isn't any reason why you should

not have gone to some of the men this morning, when

you were short a driver, to get them to help you out

in connection with the operation of that engine, is

there? A. I don't know.

Q. What is that?

A. I don't know how that was.

Q. Don't you know, as a matter of fact, that the

plaintiff and Strubel were only forty or fifty feet

away from that engine that morning?

A. Yes ; they were not very far from the engine.

Q. And they were the nearest men to the engine,

were they not ? A. Yes ; they were.

Q. And they could be gotten to the engine quicker

and without loss of time, could they not?

A. Yes ; they could be gotten to the engine nearer

than anybody else around there. That is a fact.

Q. Of course, you knew that the plaintiff used to

run the engine before, didn't 3^ou? You saw him

run another engine?

A. I saw him run the other engine at the first

slant, ])ut I never saw him run this engine at the

second slant. But at the first slant I saw him.

Q. Then will you tell us why it was that you

should not ask him, he being close to the engine
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there, and you being short a man, to help you out?

Why should you not ask him to do that that morn-

ing? You would be likely to do that, would you not?

A. I don't know how that can be.

Q. You would be likely to do it, would you not?

He was there only fifty feet awa}^ from the engine.

You say you had seen him run an engine before.

You were short a man. There wasn't any reason

why you should not get him to do that work, was

there ?

A. Well, it was this way: When they got more

loads during the day than the driver could handle,

I went in with a mule to help him out, and at that

time I was down on the slant, and I came by there

about ten o'clock

—

Q. (Interrupting.) You are wandering off from

the subject. You knew, didn't you, at seven o'clock

in the morning that you were short a man to act as

driver? A. I guess I knew; yes.

Q. Now, quit guessing, and tell us, if you know.

Do you know whether you were or not?

A. Gentlemen, it is just so: What I remember

surely, I will tell you exactly and true; but I can't

remember it altogether, and I would not sa}^ that

I did see it and that I know it. That is one thing

I do say, that I don't know it.

Q. In the light of the condition of your recollec-

tion, why do you tell us that you had or didn't have

this talk with the plaintiff that he says you did?

Why do you say that? A. What talk?

Q. The talk that Kovec says you had with him, in

which you told him to run that engine. How can
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you say, in the light of your recolleftion, that you

didn't say this to the plaintiff: "If the engineer or

driver is not there, you can pull the cars up your-

selves, as you can go faster in that way ahead with

your cleaning." Will you swear that you didn't tell

him that? A. Yes,

Q. Why will you swear to that, in the light of

the condition of your recollection %

A. He came in and asked me about a place, and

I told him, and I never seen him since.

Q. This was when he came in that he says you had

this conversation. How do you know that you didn't

say that to him ?

A. Sometimes the driver is late in coming in;

sometimes they were later than the other men ; and

sometimes they were early, too ; sometimes the driver

was late.

Q. Did you know that morning that you were

going to be short a driver- that day?

A. I didn't know at that time when Kovec left.

Q. You didn't know at that time, did you?

A. I didn't know when Kovec was there; after-

wards they told me he was not there.

Q. When was it that you were advised or that

you learned you were going to bo a driver short?

A. I was just thinking if it was so. I was just

thinking if there was a driver short; I don't know,

I told you, whether there was am^ driver short or

not.

Q. So that, really, you don't remember whether

there were two drivers there that day or not?
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A. Really, I don't remember.

Q. You don't remember? A. No.

Q. And you don't remember having had a talk

with England, to the effect that one of the drivers

was away hunting, and that you yourself would have

to drive a mule? You don't remember having that

talk?

A. Sometimes when they had a driver, you know,

they would send me two mules, and sonietimes I

would help him out. He fetched both mules in. I

remember that. That was before that accident. He
fetched the other mule in, just the same as when

there was two drivers. He fetched two mules in,

and one mule, you know, was standing there half the

time or more, and sometimes I would go in and take

that mule, and help out.

Q. My question is, do you remember having a

talk that morning, the morning of the accident, with

England, and telling him that you were short a

driver, and that you yourself would have to act as a

driver, if you didn't get somebody?

A. I don't know if I did or not. It is just this

way: Lots of things happen, and a fellow can't re-

member.

Q. England was not a driver in that No. 2 slant

at all, was he? A. He was.

Q. He was the regular driver there.

A. He was more as an inside driver before, but

for the last few days, I know that he did work there.

I remember that well; that he did run that hoisting
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engine out of that second slant, and lie did that same

day of the accident.

Q. You remember sitting in that entry that

morning, do you, when the men came in at seven

o'clock? A. Yes.

Q. What time did you get to the entry?

A. What entry is that?

Q. Well, perhaps, I ma}^ have called it by the

wrong name. I have reference to the place where

you were sitting. What time did you get there?

A. I got there about twenty minutes to seven.

Q. Twenty minutes to seven? A. Yes.

Q. Now, I understand that it was a portion of

your duty, was it not, to go through the mine there,

and see whether there was any gas or not ?

A. Yes; I got to the box at twenty minutes to

seven; but I had been through the rooms already

before that.

Q. That is to say, you -went to the mine early in

the morning, for the pui^pose of going through the

different chambers? A. That is it.

Q. To see whether there was any gas?

A. That is it; yes.

Q. And you had made that tour of the mine, and

got back to the box about twenty minutes to seven?

A. Yes; as near as I can tell.

Q. Who was it that put the plaintiff to work

where he was working at cleaning out the air-course,

and also getting the coal that might be there?

A. Magraw gave me that order, to put men like

that in there. Kovec was working there nearly two
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weeks, and that morning, when he came in, I told

him to go to the same place.

Q. With reference to the day of the accident,

when were you last in that place where he was work-

ing?

A. That was about six o'clock. in the morning.

Q. That is, you were in this place where he was

cleaning out this air-passage at six o'clock in the

morning?

A. I was every place where work was going on

before any men had come in.

Q. How soon before seven o'clock was it that 3^ou

s^w the plaintiff go in?

A. As near as I could tell, it was five minutes to

seven.

Q. How many men had gone in before him, or

had anybody gone in before him?

A. I couldn't answer that.

Q. What did you say to the man who followed

him, and who was that man?

A. The man that followed him?

Q. Yes. A. Sometimes, you see

—

Q. (Interrupting.) No; we will get to this par-

ticular time. Who was the man who followed the

plaintiff, and what direction did you give him?

A. I don't know who followed him first, whether

it was Frank Strubel, or somebody else. There was

more of them going inside, one after another, and I

don't know who was following him.

Q. Now, as the men were going in there, you were

giving them directions, were you not?
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A. Yes.

Q. Will you give us the names of some of the men

who were working there that morning, outside of the

plaintiff and England, and the man who was working

in that air entry with the plaintiff?

A. If I think of it, I can.

Q. Well, try and think.

A. In the same slant was Concilious, Frank Con-

cilious.

Q. Do you know whether Concilious went in be-

fore Kovec did?

A. He went in the same direction, to the same

slant, but I don't care whether he went in ahead of

him or behind him.

Q. Do you recollect what you said to Concilious'?

A. Yes.

Q. What did you tell him?

A. That his place was all right. He asked me
how was his place, his chamber, and I said, "All

right." They generally say it like that.

Q. Are you answering that he said that because

they generally say that, or because Concilious asked

you that morning if his place was all right?

A. You see, they were working in there, and in

the second place was Tony Sites. He is a fellow

that is not here now

—

Q. (Interrupting) You have gotten away from

the question, but we will pass that. Do .you recol-

lect when you saw Billy England that morning?

A. I don't know whether I saw him before An-

drew went in or after Andrew went in?



vs. Andrew Kovec. 175

(Testimony of Louis Testovarsnik.)

Q. I am not talking about Andrew now. We will

pass him for the present. Do you recollect when it

was that you saw Billy England?

A. I saw him; yes.

Q. There where you were sitting?

A. Yes.

Q. Do you remember whether it was before or

after seven o 'clock ?

A. Well, it was pretty close to seven o'clock,

either way.

Q. But you couldn't tell us whether it w^as before

or after jow saw Andrew?

A. No; I couldn't tell you.

Q. What talk did you have with Billy?

A. Well, the drivers I never had much talk with.

Billy is a driver.

Q. What talk did you have with Billy himself

there? A. I can't tell.

Q. Of course you can't tell us whether you were

short a man there or a driver that day or not?

A. Whether I was or not is one thing I couldn't

tell exactly.

Q. Who was the regular driver there?

A. I think, if I am not mistaken, it was Jack For-

sythe.

Q. Do you remember whether you saw Jack For-

sythe that day or not?

A. I think it w^as before that Jack was there. If

I could see the books, I could explain that.

Q. We haven't the books. We are depending

upon your recollection.
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A. It is too long ago. I can't remember.

Q. At any rate, you didn't do any driving that

day yourself ? A. That day f

Q, That day. The day of the accident.

A. I don't know. I don't think I did.

Q. Now, if there was a man short there, you

would try to fill his place, would you not?

A. That is it; that is the reason, that I don't know
whether w^e had two drivers at that time or not.

That is one thing that is a little too long ago for me to

remember. If I knew that such questions were to

be asked, I would have found out about it from the

books; but that is one thing I can't sa}'.

Q. You will not have to go very far to answer

this : if there was a driver absent, you w^ould be likely

to get somebody to fill his place would you not %

A. If there was anybody there that could drive,

then, I would put them on.

Q. Of course, if there was a driver absent, and

there wasn't anybody there to fill his place, it would

be an interference with the work, to some extent,

would it not, in connection with the movement of the

cars, and the operation of that engine?

A. It was a little slower work; that is all.

Q. A little slower work?

A. A little slower work.

Q. Now, do I understand that you were around

there just about the time of the accident?

A. Well, I just came from the first slant, when I

went through down there, and seen how things were

going on down below.
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Q. Did you go by this engine'?

A. By this engine; yes, sir.

Q. And, as I understand von, you saw Andrew

at the engine?

A. I saw him run it; yes.

Q. You were not surprised at that, were you?

You were not surprised to see him there, were you?

A. No.

Q Why didn't you go to him and ask him why it

was that he left his work, and was there monkeying

with the engine? Why didn't you say that to him?

A. I was thinking that he must know how to run

it. He liad helped out, and I was thinking he must

know how to run it, because I had seen him run the

engine at the first slant before, and I thought maybe

he could run this engine, too, and I just walked

away. I didn't say anything.

Q. If, as you say, you didn't know but what there

were two drivers there, and you sent this man to

work in his entry, and afterwards saw him away
from his work, and doing something else, why
didn't 3^ou go to him and ask him why he was not

at his work ?

A. I didn't go to him, and I didn't say anything.

Q. I am asking you why you didn't. Why didn't

you? A. I can't answer that.

Q. Don't you know that you didn't because you

told him that morning that he should help you out,

on account of the absent driver, in the matter of run-

ning that engine?

A. Who do you say I said that to?



178 The Montana Coal and Coke Co.

(Testimony of Louis Testovarsnik.)

Q. To Andrew? A. No.

Q. You are sure about that?

A. Yes ; I am sure about that. If I wanted him to

run that engine, I would go into the place where he

was, and tell him after that to help out, but I was

not at his place after I seen him at seven o'clock.

Q. Why couldn't you tell him that at seven

o'clock just as well as you could afterwards, if you

learned at seven o'clock that there was a driver ab-

sent that day?

A. I could tell him; yes, but I didn't.

Q. You didn't? At any rate, you were not sur-

prised at all when you saw him there running that

engine at ten o'clock?

A. Well, it didn't surprise me, you know, I seen

him there, and walked away, and that is all.

Q. Did you talk with him at that time?

A. No.

Q. How close to him did' you get ?

A. About three feet from him. The engine was

right alongside of the track, alongside of the entry,

and I was w^alking along the entry. That is as close

as I was to him.

Q. Do you know whether he saw you?

A. I don't know whether he did see me; no.

Q. It was light enough there?

A. Yes; there was lights there.

Q. Do you know whether the engine was running

at the time or not?

A. Yes; the engine was running.

Q. The engine was running? A. Yes.
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Q. Do you know whether the cars had gotten up

to the knuckle before you got away from there?

A. The cars just started to come over the knuckle

when I passed there; they just came up to the

knuckle.

Q. You say that you went some little distance

beyond, and then you heard a scream'?

A. Yes; the cars just came over, and I took about

eight or ten steps away from the engine, and then I

heard him holler.

Q. Then _you rushed back?

A. Yes ; then I rushed back.

Q. And he was caught in this gearing?

A. Yes; he was caught in that gearing.

Q. Who else got there about that time that you

did? A. Jerry Milautz and Frank Strubel.

Q. Do you remember seeing Frank that morning

when he went into work?

A. Yes; I remember seeing Frank.

Q. I thought you said on your direct examina-

tion that you didn't see him.

A. Which Frank? Frank Strubel?

Q. Yes. Didn't you say upon your direct exam-

ination that you didn't remember seeing him?

A. I remember seeing him, but I don't remem-

ber whether he was ahead of Andrew or behind hun.

That is what I said.

Q. Don't you remember stating on your direct

examination that you didn't remember seeing Frank

Strubel that morning, in response to a question put

to you by Mr. Day?
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A. Well, I seen him, but I don't know whether he

was ahead of Andrew or after hun.

Q. You don't remember whether he was ahead

or behind? A. No.

Q. When you saw Kovec that morning when he

was going in while you were sitting there, what was

the conversation you had with him? What was the

talk that you had with him?

A. Nothing except to tell him to go to the same

place. He asked me, "How is the place?" and 1

said, "All right." We didn't say anything else.

Q. What talk did you have with Frank?

A. About the same. He always asked me, "Is it

all right"? "Yes." There was nothing else; noth-

ing at all.

Q. That was what all of them asked, was it?

A. Yes, that is what all of them asked.

Q. Did you give him any directions at all as to

the work?

A. Well, they knew how to do it themselves.

They had worked there before. They just had to go

ahead and timber the place up, you know. He knew

it was his duty to do it.

Q. You didn't give hun any directions, did you?

You didn't tell liim to do any particular thing?

A. No particular thing; na.

Q. You say that after he was injured, you ran up

there and you used some kind of an iron bar, as I

understood you, for the purpose of getting him

loose. That is, you meant for the purpose of getting

his hand out?
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A. Yes; Jerry Milautz helped me to get him out,

and then we took him out, and gave him some tea;

he was feeling bad, you know.

Q. You left some of his fingers in the gearing,

didn't you?

A, There was some fingers dropped down.

Some of the fingers dropped right out, when we got

the hand out. The fingers, some of them, dropped

down out of the gearing, down on the bottom.

Q. He was suffering quite a good deal of pain,

then, was he not"?

A. He was feeling bad, all right. Yes; he was

suffering all right.

Q. You took him some little distance away, and

gave him some tea to drink *? A. Yes.

Q. Now, what was it that you said to him*?

A. I said, ''Poor Andrew." I said, "I am sorry

for you, Andrew"; and he said "Jesus Christ," he

said, "this is an unlucky day for me," and he said,

"Look how I ran that other engine somethne be-

fore '
'—(Interrupted)

.

Q. What is that?

A. He said, "I ran that other engine sometime

before, and I never had no trouble with it," He said.

I said, "Well, we can't help it; I am sorry. I am
sorry for you."

Q. Now, what he said was that he had run the

other machine but that nothing happened? Isn't

that what he said?

A. That is Mdiat he said. He said, "Look how I

run that other machine," and he said, "I never yet
did have any trouble."
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Q. What did you say then'?

A. I said, "Well, I can't liely) it. I am sorry."

That is all I said, "I am sorry, Andrew."

Q. You told him that he had to get what was

coming to him, didn't you? A. No.

Q. You said, did you not, in detailing this conver-

sation before, "We can't help it now; we have to

take what is coming to us"?

A. What is coming to us. We can't help it some-

times when we get into an accident sometimes.

Q. That is what you said? "We can't help it

now. We have to take w^hat is coming to us."

A. Yes; I said, "We can't help what comes, like

accidents."

Q. Now, you say that you saw him run one of

those engines before, did you? A. Yes.

Q. Where? A. At the first slant.

Q. That is where the engineer, Koheegan, was

employed constantly, is it?

A. That was before the engineer was there.

Q. How many times did you see him inn it?

A. I seen him run it a couple of times.

Q. How close were those times to each other?

A. I couldn't tell you that exactly. I know that

I seen him a couple of times.

Q. About how long before the time when he was

injured?

A. It was quite awhile before that.

Q. Quite a while is rather indefinite. Can't you

get it any closer than that? Was it a year or two

years before?
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A. No ; it was not so long ; it was maybe five or six

months ; that is as near as a fellow could get to it.

Q. About five or six months. Do you know where

he was working then, or what he was doing 1

A. I don't know what place he was working in

d'own in that slant?

Q. He was working under you, was he not ?

A. He was working at company work somewhere

down there
;
yes.

Q. Do 3^ou know whether he was directed by any-

body to run that engine at that time ?

A. Yes, I guess so. Whoever was working down

in that slant run their own engine, you know\

Q. That engine was entirely different in construc-

tion to this one, was it not ?

A. There was a difference; quite a bit of differ-

ence. It was worked with water like this, but a

different clutch.

Q. In thai: engine, there was simply a pressing

against a button or some kind of a projection in order

to get the power on? A. On that other one

?

Q. Yes; in No. 1.

A. They started it with the power on the same

principle as this one was ; onl}^ the clutch was differ-

ent from this altogether.

Q. At any rate, you knew, of course, from the fact

that you saw him run the engines before, that he was

skilled about the matter, and knew about engines, and

could run them ?

A. He was a good, practical miner, and he was

put in a place like .that where they need such a man.
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Q. What did you say then?

A. I said, "Well, I can't help it. I am sorry."

That is all I said, ''I am sorry, Andrew."

Q. You told him that he had to get what was

coming to him, didn't you? A. No.

Q. You said, did you not, in detailing this conver-

sation before, "We can't help it now; we have to

take what is coming to us'"?

A. What is coming to us. We can't help it some-

times when we get into an accident sometimes.

Q. That is what you said? "We can't help it

now. We have to take what is coming to us."

A. Yes; I said, "We can't help what comes, like

accidents."

Q. Now, you say that you saw him run one of

those engines before, did j^ou? A. Yes.

Q. Where? A. At the first slant.

Q. That is where the engineer, Koheegan, was

employed constantly, is it?.

A. That was before the engineer was there.

Q. How many times did you see him lam it?

A. I seen him run it a couple of times.

Q. How close were those times to each other?

A. I couldn't tell you that exactly. I know that

I seen him a couple of times.

Q. About how long before the time when he was

injured?

A. It was quite awhile before that.

Q. Quite a while is rather indefinite. Can't you

get it any closer than that? Was it a year or two

years before ?
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A. No ; it was not so long ; it was maybe five or six

months ; that is as near as a fellow could get to it.

Q. About five or six months. Do you know where

he was working then, or what he was doing ^

A. I don't know what place he was working in

down in that slant?

Q. He was working under you, was he not ?

A. He was working at company work somewhere

down there
;
yes.

Q. Do you know whether he was directed by any-

body to run that engine at that time ?

A. Yes, I guess so. Whoever was working down

in that slant run their own engine, you know.

Q. That engine was entirely different in construc-

tion to this one, was it not ?

A. There was a difference; quite a bit of differ-

ence. It was worked with water like this, but a

different clutch.

Q. In ihsit engine, there was simply a pressing

against a button or some Idnd of a projection in order

to get the power on"? A. On that other one

?

Q. Yes ; in No. 1.

A. They started it with the power on the same

prininple as this one w^as ; only the clutch was differ-

ent from this altogether.

Q. At any rate, you knew, of course, from the fact

that yo\i saw him run the engines before, that he was

skilled about the matter, and knew about engines, and

could run them ?

A. He w^as a good, practical miner, and he was

put in a place like that where they need such a man.
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Q. And, of course, if you needed a man at any

time to run one of these engines, you would iiot have

any scruples against Andrew, because you knew that

he knew how to do it ?

A. No ; but I think I didn 't tell him.

Q. I am not asking you whether you told him or

not ; but you w^ould not have any hesitancy about get-

ting him, would 3'ou, because you knew he knew how
to run the engine "? A. Yes, sir.

Q. That is right, is it not? A. Yes, sir.

Q. That is all.

Witness excused.

[Testimony of Robert M. Magraw, for Defendant,]

ROBERT M. MAGRAW, called and sworn as a

witness in behalf of the defendant herein, testified as

follows

:

Direct Examination.

(By Mr. DAY.)

Q. What is your name ?-

A. Robert M. Magraw.

Q. Where do you reside?

A. Aldridge, Montana.

Q. What is your occupation or business?

, A. Mine superintendent.

Q. For whom are you working?

A. The Montana Coal & Coke Company.

Q. How long have you occupied that position?

A. For that company?

Q. Yes. A. Three years and five months.

Q. Previous to working for that company, what

experience had you had in operating coal mines?
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A. I had about eight years' experience in a great

number of different mines, both as miner and mine

foreman and superintendent.

Q. What were you duties at the plant of the Mon-

tana Coal and Coke Company as mine superintend-

ent?

A, I had charge of all the working forces, both

inside and outside, as far as they pertained to the

operation of the mine, not taking in the clerical force,

or the general office.

Q. What officers were there over you?

A. The General Manager.

Q. Who was the general manager ?

A, At the time of this accident, Mr. Edmund A.

Bartl.

Q. Under you, what officers or foremen or super-

intendents did you have 1

A. The general mine foreman, Mr. Williams, and

A'arious shift bosses, who occup}^ the same position

that Mr. Testovarsnik does in the different mines.

Q. What were the duties of the shift bosses like

Testovarsnik ?

A. To carry out the instructions of their im-

noediate superiors, and to look after the "vsiDrking for-

ces in his territory.

Q. At the time of the accident, what portion of

the mine did Mr. Testovarsnik have supervision

over ?

A. It has been given as the main entry, or straight

entry, or old mine. There are three different terms

that are used to describe that portion of the workings.
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Q, How many mines were they working or oper-

ating at that time?

A. They were operating No. 4 and the old mine,

which included Mr. Testovarsnik's territory, and the

slope, which had another foreman, and we had

opened two new mines which were just in a state of

development.

Q. You had general supervision of all these opera-

tions ? A. Yes.

Q, Under you, you had an underground foreman,

Mr. Williams? A. Yes, sir.

Q. Who looked after all of them, or a number of

them ?

A. He looked after a certain number of them.

There w^as one he had nothing to do with. All the

others he had a certain charge of.

Q. Mr. Testovarsnik had charge of the territory

in the vicinity of this accident? A. Yes, sir.

Q. You have drawn upon the blackboard there

some diagrams. Will you explain to the Jury what

those are sup]30sed to represent?

A. This is sujDposed to represent an arrow point-

ing toward the pit mouth or portal of the mine. The

empty ears are brought from the pit mouth to this

parting by means of a motor, an electric motor. This

is double tracked. The empties come in on one track,

and the loads drop out to another parting. The
driver for all this inside portion of the mine, which

is on a level with the parting, receives his cars at this

point, and takes them in and distributes them at the

various working places. If he was going beyond this
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point, and wanted to leave cars here, lie would pos-

sibly take in four cars or six, whatever his mule

would haul, leaving a certain number, and, as he

came out pick u^) the loads and return them to this

parting. This is what has been called the No. 1

slant.

Q. How is that designated on the diagram?

A. By the figure"!."

Q. That is No. 1 slant?

A. Yes, sir. The cars for this point were not

handled by drivers, but the rope rider and the en-

gineer, after dropping the cars down by gravity,

pushed the empty up over a slight grade, and over

the knuckle, and then the engineer would lower it.

The second slant is represented by this figure "2,"

and the '^E" represents the location of the engine

where the accident occurred. The plaintiff, Mr.

Kovec, was working at about this point. This dia-

gram is not drawn on any scale, and I would not

know, within a reasonable number of feet, how far

it was from the slant, but it was at about this point

that he was injured.

Q. How is that designated on the board? By a

shaded line ? A. By a solid line.

Q. He was working in the air course?

A. In the air course. This would represent a

cave that cut off the circulation of the air, and Mr.

Kovec and Mr. Strubel were working there, cleaning

up that cave and timbering the roof.

Q. Whereabouts was the engine which caused the

injury located? A. At this point, "E."
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Q. That figure "2" below the E indicates what?

A. The second slant, or slope or dip.

Q. AVhereabouts were the coal miners working in

that slant?

A. This diagram only shows one room. It was

driven on the level. The others would continue down
below there; I haven't room to show them on this

board.

Q. Explain to the jury how these loaded ears were

brought out from those rooms, or from the air-course,

and carried up and out of the main entry.

A. The track would Ije in these places on a com-

parative level, or possibly a one or two per cent

grade, so that the load would drift to the switch on the

slant by gravity. At that point, the rope rider w^ould

get it, and then, by attaching the rope, it would be

hoisted up to the next level place, and then he would

drop back and get a second car, or else take the cars

up one at a time, whichever he saw fit, until he got

it to about that point, where there was an abrupt

knuckle. It changed there from a grade in that

direction to a level. As the cars came over that, they

drifted around the curve, on to the main line.

Q. What power was used in operating this engine,

in hoisting the cars up this slant ?

A. Electric power.

Q. How was the electricity applied to the machin-

ery of the engine ?

A. The electricity was applied by means of metal-

lic plate, a piece of sheet iron or steel attached to the

lever; it was known as the positive pole. The neg-
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atiye was in the bottom of the barrel of water. By
bringing the positive pole in contact with the surface

of the water, it formed a circuit, and it would act in

the same manner as a controller. This plate, being

in the shape of a "V," would allow the starting of

the machine slowly. As the plate was put down in

the water, it would expose a greater surface, and al-

low a greater flow of current as the plate sets on the

bottom plate,—at the maximum.

Q. At the time of the accident, whereabouts was

the lever with reference to the machine or engine ?

A. The lever was directly in the rear, and to the

left of the drum.

Q. How was the hoisting machinery of the engine

thrown into play'? That is, by what sort of opera-

tion? A. By means of a friction clutch.

Q. Where was the clutch located?

A. The clutch was located on the right-hand side

of the engine, while the operator was facing the slant.

Q. I will ask you, Mr. Magraw, whether or not

you have any picture of the engine in place, as it

stood at the time of the accident ?

A. Not in that particular place ; no, sir.

Q. I will show you a couple of photographs and

a catalogue cut, and I will ask you to state what those

representations are. The photographs will be

marked, respectively, A and B, and the cut in the

catalogue will be marked C.

A. The catalogue cut is a representation of a

Ledgerwood engine, using the same style of clutch

which was on the engine that caused the accident.
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The brake is practically the same, with the exception

that it is a little farther away from the gearing, but

the prineiiole is the same.

Q. What is the motive power of that engine ?

A. This is a steam engine.

Q. This engine shown in the cut is a steam engine,

instead of an electric engine %

A. It is a steam engine, instead of an electric, the

only difference being that instead of using a throttle,

which would allow the steam to leave the cylinder, we

use a lever which would allow the electricity to enter

the motor. The motion used is practically the same,

except with the electric engine, it was a downward

motion ; with the throttle, the motion is the other way.

Q. The operation of the engine, when the power is

ai)j)lied, in both cases would be the same, would it?

A. Yes, sir.

Q. And the use of the clutch would be the same

whether the power were electricit.y or steam ?

A. That would have no bearing on the operation,

whatever.

Q. State what the photograi)h marked B repre-

sents.

, A. Photograph B represents a picture of this

same engine after it had been moved from the location

where the accident occurred to another mine, belong-

ing to the same company.

Q. It was taken from what direction?

A. The photograph was taken from in front of the

engine, showing a front view of the machine.
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Q. The camera occupying the position of a man
standing near the cars on the track, looking toward

the engine ?

A. Yes, sir
;
you can just see the cars, or the track,

rather, in the lower right-hand corner of the picture.

Q. Does that picture show the driun w^ith the

cable on it ? A. Yes, sir.

Q. Does it show the gearing into which the plaintiff

is supposed to have fallen?

A. No, sir ; that is on the wheel.

Q. Does the cut in the catalogue show the gearing

into which the plaintiff fell?

A. No, sir; that is in front of this engine.

Q. Examine the photograph marked A, and state

what that is supposed to present.

A. That represents the brake lever, and show^s the

counter shaft, which was attached to the pinion which

operated the drum.

Q. Where was that picture taken?

A. That was taken at the same location, only the

camera was pointed downward.

Q. Taken at the same location as B ?

A. Yes, sir; only, instead of being taken from in

front, it was taken from above, looking downward.

^'Q. Does that show the gearing?

A. It shows the location of the gearing. In this

case, there is a band over it.

Q. The gearing is at this time covered with a

band? A. Yes, sir.

Q. If that band were removed, then the condition

would be exactly as it was at the time of the accident?
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A. Yes, sir.

By Mr. DAY.—If the Court please, we. offer to

have the witness explain these views to the jury for

whatever they be worth, if of any value, as showing

the condition of the machine.

The COURT.—You may use them to explain the

situation.

Q. Take the cut, Mr. Magraw, and explain to the

jury the mechanism of the engine, especially the

clutch and the drum, and the place w^here the electri-

cal power is applied.

A. This cut shows a steam engine, but with the

same clutch as on the electric machine. The clutch

and the brake are practically the only points of sim-

ilarity. The throttle, and the cylinder, and the other

steam appliances on this machine, are not in evidence

on the electrical machine.

iQ. Point out to the jury, on that cut, with refer-

ence to that machine, about where the operator w^ould

stand in operating the electrical machine, if you can.

A. Say that this represented the lever, by which

the current was applied; the operator would grasp

this lever with his left hand, and the clutch with his

right hand. He would, of course, be standing

directly behind the drum. The brake would nat-

urally be operated by the left foot. Nine men out of

ten would operate the brake with the left foot. This

is the brake here in this machine. The brake ex-

tends further out from the gearing. In the machine

in question, the brake was, I suppose, fourteen or six-

teen or eighteen inches from this gearing.
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Q. Explain to the jury the operation of the clutch,

and the offices that the clutch performed.

A. Mr. Drummond verly ably explained it this

morning. The clutch drives a pin in against a key

which is in a slot in the shaft. There is a hole in the

center of the shaft with a thread, a compound thread,

and that drives a pin against the key, and the key

presses against the collar of the drum or hub, and

drives the drum away from the clutch and against the

gearing, the drum gearing, and sim^jly by friction

keeps it from slipping, and draws the load. If there

is any slipping, as soon as it heats, it takes up.

Q. In other words, then, when the clutch is thrown

in, the drum, with its accompanying gearing, is

thrown into the gear operated by the electric current,

is it ? A. Yes, sir.

Q. And in that way, the drum is caused to re-

volve ?

A. It causes the drum to revolve with the gearing.

When the clutch is thro\\Ti out, the drum is discon-

nected from the gearing, and the gearing may revolve

indefinitely without affecting the drum.

Q. What is the purpose of the brake ?

A. The brake is used to lower a trip, or a car, or

a cage, or to hold it in a given position,—either a load

or an empty.

Q. The brake is to check the motion of the drum

when in gear, is it, or to hold it at a particular place ?

A. Either in gear or out of gear. Of course, if a

man sets his brake, with the power on at the same

time, he is either going to cause an accident,—that is,
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with an electric macliine, he is either going to break

the brake or blow out a fuse, because of an overload

on the machine.

Q. After the jury has examined the photograjjli

marked B, you may explain it to them.

(Witness explains photograph marked B to the

Q. In the operation of the engine in question,

located as it was at the time of the accident, what was

it necessary for the operator to do to start the engine

to pull up a load ?

A. It was first necessary to throw in the clutch;

then to use the lever, which acted in the place of a

controller.

Q. How many motions were required to do that'?

A, Two.

Q. Was it necessary for the operator to move

from his standing position after perfonning the one

to do the other? A. ISTo, sir.

Q. Now, in stopping the engine, what was neces-

sary to be done?

A. To throw out the clutch, and let go of the

lever ; it released itself ; it has a counter-balance, and

when in use, the position is like that (indicating),

with the weight on the rear end ; the minute the oper-

ator raises his hand from it, it would move auto-

matically and cut off the current.

Q. What necessity, if any, was there for putting

the foot on the brake?

A. Ordinarily, or at any specific time?
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Q. At any time; wlien lie was stopping the k-ads

at the end of a run?

A. I think there was no necessity, because the act

of throwing out the clutch released the drum from

the gear, and the drum was loose on the shaft.

Q. What effect would be produced by stepping

on the brake, after having released the power 1

A. Well, the man might stand on the brake for a

week without stopping the movement of the gear, if

the clutch was out, because the brake was attached to

the rim of the drum, and the act of throwing out the

clutch released the drum from the gear. The gear

might run indefinitely without any effect whatever

upon the driun.

Q. What effect would stepping upon the brake

have upon the movement of the driun?

A. It would simply hold the drum stationary.

Q. How long had this engine been in operation in

this place at the time of the accident?

A. Several months ; I don't remember exactly how

long.

Q. How far was it from the main traveled path

that the miners took to go into slant No. 2 ?
.

.A. Possibly four or five feet.

Q. Was it in plain view?

A. Yes, sir.

Q. How was it lighted?

A. By electric lights.

Q. How many lights were there there?

A. Two.

Q. Whereabouts were they placed?
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A. One was direcly over the engine, and one was

out over the track, over the knuckle, so that the oper-

ator could see the loaded car or the empty car as

they traveled in either direction.

Q. In this photograph, maked B, there appears

to be an electric light. Was the light at the scene of

the accident located similarly to that?

A. Practically the same
;
yes, sir. It might have

been a few inches to one side or the other; I don't re-

member that.

Q. Was this engine ever used at any other place

in the mine than at this particular jDlace, prior to

the accident? A. Yes, sir.

Q. Where had it been used?

A. It had been used in No. 4 mine.

Q. Where is No. 4 mine mth reference to this

place ? A. About half a mile south.

Q. Something has been said about an engine used

in No. 1 slant. What sort of an engine was u.«ed

there ?

A. Practically the same kind of an engine as this,

with the exception that the drum was a little larger,

and the clutch was slightly different. It was what is

known as a gear clutch, instead of a friction clutch.

Q. What was the difference, if any, in the opera-

tion of the clutch in the instance of the gear clutch

and the instance of the friction clutch?

A. The friction clutch on this particular engine

had to be held; there w^as no way of locking it in

place. It could have been rigged that way, but it

never was. It was more convenient for the operator
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to hold it. On the other engine, when once the ckiteh

was thrown in, it would stay until released by the

operator.

Q. Was there any difference in the operation of

the brake upon the two engines'? A. No, sir.

Q. Were the brakes similarly located on the

two engines?

A. I think they were practically the same.

Q. When this engine was used in No. 4 mine, was

it equipped in the same way that it was at the thiie

of the accident ? A. Identically
;
yes, sir.

Q. How long was it operated in No. 4 mine?

A. It was operated there for possibly eight or ten

months.

Q. Do you know what the custom was in oper-

ating this engine in the No. 4 mine, as to whether or

not a driver or engineer was always used in connec-

tion with it?

A. The driver was used in the night-time,

—

By Mr. NOLAN.—(Interrupting.) We object to

this as wholly immaterial.

The COURT.—Let him answer.

A. (Continuing.) And in the day-time an en-

gineer was employed. On one shift the miners used

it.

Q. What did you say about the night-time, just

before Mr. Nolan interposed his objection?

A. Well, we worked three shifts; one from seven

to three. An engineer was employed on that shift.

On the next shift, from three until twelve, the driver

or the night foreman operated the engine. From
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twelve until seven in the morning, the miners em-

ployed in the various places off the dip of the main

entry where this engine was located, used it them-

selves.

Q. What was the reason for employing an engi-

neer on one shift, a driver on another, and on the

third shift, letting the miners use the engine them-

selves?

A. The reason for employing an engineer in the

day-time was that we worked more men in the day-

time; we had work for the engineer to do. On the

three o'clock shift, we worked a fewer number of

men, and then, the driver being there possibly one

or two hours during the shift, and the foreman being

there possibly an hour or so, they could do the work.

On the other shift there was never more than two or

four men, and it didn't pay to keep a man there to

hoist what few cars they would load.

Q, About how long was this engine operated in

the No. 4 mine, if you know?

A. I believe I have already stated eight or ten

months, as near as I remember.

Q. Do 5^ou know whether or not Mr. Kovec

worked in that No. 4 mine during that period of

time? A. Yes, sir; I do.

Q. What was your custom as to the shifts upon

which these miners worked?

A. The miners changed shifts every three weeks.

That is, a man who was on the day shift this week,

at the end of three weeks would be on the eleven

o'clock shift, and the man who was on the eleven
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o'clock shift would be on the day shift. Every three

weeks, a man would be on the 11 o'clock shift, if he

started in on the day shift.

Q. So that they would work a week on each shift?

A. Yes, sir; they would change about to keep one

man from working night shift constantly.

Q. Now, at the time of the accident, how many

men, if you know, were employed in this slant No. 2 ?

A. That is, at the time of the accident?

Q. Yes; on the shift on which the accident oc-

curred, how many men were employed in there 1

A. Probably eight or ten men.

Q. Is that a large number of men for a shift, or

a small number?

A. Well, that is a small number of men; that was

just simply one local place in the mine.

Q. How many drivers were employed in that en-

try at that time on a shift?

A. On the day of the accident, or prior to it?

Q. Yes; on the day of the accident.

A. One.

Q. Usually, at that time, how many were there?

A. It simply depended upon the number of men
who were working on any given day. Some days,

we would work two drivers, and some days only one,

and some days we would have another mule sent in

from the barn, and the foreman or Williams, or some-

one, would help out the driver. There was not

enough work for two, and too much work for one.

Q. What was the custom with reference to the

use of this engine by the rope rider?
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A. The operation of the engine was very simple,

and the rope rider could run it equally as well as the

engineer.

Q, State whether or not the engine, as it stood

there at the time of the accident, could be operated

by any person of ordinary intelligence.

By Mr. NOLAN.—We object to that on the ground

that the witness has not yet shown his competency

to testify on that subject.

The COURT.—Mr. Magraw, do you know how to

operate that machine 1

A. I have operated it; yes, sir. I have operated

almost all classes of machinery that were used in

and about coal mines, with the exception of heavy

hoisting engines.

The COURT.—He can answer the question.

(Question read by the stenographer.)

A. Do you mean whether it was pennissible ?

Q. No; whether the person could operate it.

A. An}' person of ordinary intelligence who had

ever seen it operated once could operate it.

Q. Now, what have you to say as to whether or

not, according to your knowledge, anybody other

than the driver at that time was supposed to operate

the machine as it stood there?

A. No, one, unless it would have been m,yself, or

some of the foremen under me.

Q. State whether or not any orders were given

)^y you at that time for anybody else to operate it.

A. No, sir.
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By Mr. NOLAN.—^We object to that question as

Immaterial, and move to strike out the answer.

(Argument by counsel for the respective parties.)

Objection overruled, motion denied; plaintiff's ex-

ception noted.

Q. State whether or not you had any knowledge

that there was any shortage of drivers on the day of

the accident? A. I had not.

Q. How long had these engines been used in the

coal mines, without any covering over the gearing?

A. Since the first installation.

Q. How man}' years was that?

A. It would be fifteen months or eighteen

months.

Q. Were these engines used in No. 4 mine with-

out any covering over the gearing?

A. Yes, sir.

Q. Were they used in No. -i with the brake in the

same position with reference to the gearing as in

this place? A. Yes, sir.

Q. State whether or not, at any time prior to this,

you had ever had an accident similar to the one in

question? A. We had never had any accident.

Q. Had you ever seen these engines used else-

where ?

A. I had never seen them exactly the same, but

I had seen engines of similar construction.

Q. Had you ever seen a Ledgerwood engine, simi-

lar to the one shown in the catalogue, without guards

on the sides ?

A. Yes, sir, cuts of that kind are shown in the

catalogue.
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Q. State whether or not the revolving of the cog-

wheel in the gearing in this machine would be appar-

ent to a person who was standing in the position that

Kovec testified he was standing when he undertook

to operate the machine % A. Yes, sir.

(Whereupon, further hearing herein was contin-

ued until Friday, January 8, 1909, at ten o'clock A.

M.)

Friday, January 8, 1909, Ten o'clock A. M.

Direct Examination of ROBERT M. MAGRAW
(Resumed).

(By Mr. DAY.)

Q. Mr. Magraw, jow heard the statement of the

witnesses yesterday, relative to a tool-box, where

Louis Testovarsnik was supposed to be seated in the

morning, when the men went into the mine, did you?

A. Yes, sir.

Q. Is the location of that tool-box indicated upon

that diagram you have drawn? A. Yes, sir.

Q. Designate that, and point it out to the Jury,

using some figure or letter that will indicate its loca-

tion.

A. The tool-box is located on the outside of the

engine, in the first slant.

Q. How far is that tool-box from the engine

which occasioned the injmy in controversy?

A. I w^ould judge between four and five hundred

feet.

Q. How far, if you know, is the entry to this air-

course, in whicli the plaintiff was working on the

day of the accident, from the engine in controversy?
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A. The entrance to the air-course, or the place

where he was working?

Q. The entrance to the air-course from the slant.

A. I would judge between thirty-five and forty

feet.

Q. That is all.

Cross-examination.

(By Mr. NOLAN.)

Q. You say that you have filled almost ever}^ posi-

tion in a coal mine, Mr. Magraw"? A. Yes, sir.

Q. You commenced at the bottom, and you have

been working up, so that you are almost to the top

or close to the top now?

A. I don't think I am close to the top.

Q. Well, you are the general superintendent?

A. Yes, sir.

Q. And there is only one other man above you?

A. Yes, sir.

Q. So, you couldn't get any closer to the top until

you got there yourself? That is true, is it not?

A. Yes, sir.

Q. Now, how long were you running engines?

A. At different times, I have run them possibly

a month or so, engines of this class, I stated that I

had used nearly every kind that is used in a coal

mine.

Q. When did you last run an engine of this class ?

Of course we have reference to an engine of the class

used in No. 2 slant.

A. Well, I have used that engine.

Q. When? A. In quite a few instances.
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Q. Yes; but I am asking you when?

A. I don't remember the day and date.

Q. Yon don't remember?

A. I didn't mark that down; no, sir.

Q. And you ran it because of the absence of the

man whose duty it was to run it, or was it simply

run by you in the performance of your duties?

A. It was run by me in the absence of the man
whose duty it was to run the engine.

Q. Do you remember whether you have run it

since it was installed at No, 2 slant?

A. No ; I do not.

Q. That is, do you mean that you don't remember

whether you ran it since that time, or do you mean
that you didn't run it?

A. I endeavored to state that I did not run it

there in that position.

Q. Where was it at the time that you ran it?

A. I ran it when it was loc^ated in the No. 4 mine.

Q. This machine, if I understand you, was per-

fect, and without any defects at all?

A. I think I so stated.

Q. Yes; you so stated. At the time that you ran

it, did you notice whether there was any trembling

or lateral movement of the brake ?

A. No; I didn't notice any lateral vibratory mo-

tion.

Q. If there should be such a lateral vibratory

motion, which you say you didn't notice, would you

say it was all right ?

A. I said I never noticed.
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Q. I asked you if you would say it was all right.

I am not asking you whether you noticed it or not.

You said you didn't notice it. But would you say

that the machine was all right if there was that

lateral motion?

A. No; if there was lateral motion to it, I would

not say that it was all right.

Q. Why w^ould you say that it was all right with

a tremulous motion,—not lateral %

A. Because, in the brake of that kind, it is im-

possible to have it without some tremulous motion.

There was never a brake of that kind constructed

without some tremulous motion.

Q. There would be a tremulous motion, of course,

when the brake, through its attachment, came into

contact with the drum, I realize that. But would it

have a tremulous motion when it would not be so

attached?

A. That brake is always in contact with the

drum.

By Mr. DAY.—We object to this as not proper

cross-examination.

(Argument by counsel for the respective parties.)

The COURT.—Go ahead. This is proper cross-

examination.

By Mr. DAY.—Note an exception.

Q. You say that the brake in its present situation

is always connected with the drum?

A. I said the brake band is always in contact

with the outside circumference of the drum. It is

not like a brake that operates with a lever that is
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rigid, and that is released by a ratchet, and set,

which holds the band away from the circumference

of the drum. The oscillation of the drum on the

shaft, coming in contact with the brake band would

cause this extended lever to vibrate slighth^, some-

thing in that manner (illustrating)

.

The COURT.—I would like to have the witness

tell us whether or not there always is, in the opera-

tion of these machines, more or less oscillation.

A. In a brake of this character there always is.

That is, in my experience. I have never seen one in

which there was not. There is always more or less

slight vibration.

The COURT.—Do j^ou draw any distinction be-

tween vibration and oscillation? What I mean is a

lateral motion.

A. I understand. There is very little lateral mo-

tion or oscillation. The vibration would be up and

down.

Q. Will you take this tablet of pajoer, and show

us the vibration that you are conscious of?

A. It would be about like that (illustrating).

Q. Not to exceed that?

A. Not to the best of my knowledge; no, sir.

Q. And this would be the character of the vibra-

tion? A. Not quite that much.

Q. It would not be that much ?

A. I said I had never seen the lateral motion.

Q. You never saw that. You were in the court-

room when Mr. DiTimmond testified in this case were

you not? A. Yes, sir; I was.
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Q. He was the gentleman who kept moved that

machine around from place to place, was he not"?

A. Mr. Drummond moved the machine once or

twice to my knowledge; I don't remember how many

more times.

Q. Do you recollect who it was that installed the

machine ?

A. It was a man by the name of Frank Alley, if

I remember right.

Q. Are you certain about that? Mr. Drummond

said he was the one.

A, I think Mr. Drummond was mistaken, but I

could not swear that he did not.

Q. You speak about his moving it a couple of

times. A. Yes, sir.

Q. Can you tell us where it was moved to?

Where was it moved to from No. 4?

A. Mr. Driunmond set the machine up first in

No. 4, and then moved it from one location in No. 4

to another, and then, I think, dismantled it in No. 4,

and brought it to the old mine, and from the surface

I thought it was taken over and set in place by a man
by the name of Frank Alley.

.Q. Where is Alley?

A. He is in Aldridge.

Q. He is not here as a witness, is he?

A. No, sir.

Q. You knew, of course, that that machine and

its operation had to do with this controversy?

A. I believe I did.



208 The Montana Coal and Coke Co.

(Testimony of Eobert M. Magraw.)

Q. And notwithstanding your knowledge of that

fact, you didn't bring Alle}^ here to testify, did you*?

By Mr. DAY.—We object to this as not proper

cross-examination of this witness. Counsel's ex-

amination of the witness is abusive.

The COURT.—Avoid argument with the witness.

Q. At any rate, Alley is not here, and he is in

Aldridge, in your employ still, is he not?

A. Yes, sir.

Q. You say that j^our best recollection is that he

was the man who installed that hoisting engine at

the No. 2 slant? A. Yes, sir.

Q. During the time that the men were working

in the No. 4 mine, where on the particular shift that

you refer to the miners themselves operated the ma-

chine, are you prepared to swear that the plaintiff

operated the machine then? A. I am not; no.

Q. You are not prepared to swear, are you, that

every man who worked on that shift operated the

machine? A. I couldn't swear to that.

Q. Do you know whether at the time that the

plaintiff was working on that shift, every third week

he worked alone, or whether he had some person

working with him?

A. He had a person working with him.

Q. Do you know who it was? A. Yes, sir.

Q. Who was it?

A. A man by the name of Frank Strutsel.

Q. In the No. 4 mine? A. Yes, sir.

Q. That is the Strubel wlio has testified here?

A. No, sir; this man's name is Strutsel.
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Q. The name is similar in character, but still

different. Do you know where he is now?

A. Yes, sir.

Q. Wliere is he ? A, He is in Austria.

Q. Have you any personal knowledge of the fact

as to whether he used to operate the machine or not?

A. No; I have not.

Q. About how long a time was the plaintiff work-

ing in the ISTo. 4 mine ?

A. I think he had worked there for possibly

eighteen months or two years before the time I came

there, or after the time I came there, I should say;

I don't know how long before.

Q. And during all of this time, it was the custom,

as I understand it, that a particular shift out of the

twenty-four hours,—that in a particular shift out of

the twenty-four hours, the miners themselves oper-

ated the machine? That is the shift worked from

after midnight until seven in the morning.

A. Not during all the time; no. The naachines

were not installed immediately upon my taking

charge of the plant; and for various periods they

were not in operation,

Q. Well, now, within the domain of 3^our knowl-

edge, how long a time under this custom would the

plaintiff have to operate that machine? You say

that it was not installed for some tirne after you

came there, and that for a considerable time, it was

not in operation at all. Now, give us the period of

time when, under this custom, he would have the

opportunity of operating the machine ?
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Q. And notwithstanding your knowledge of that

fact, you didn't bring Alley here to testify, did you?

By Mr. DAY.—We object to this as not proper

cross-examination of this witness. Counsel's ex-

amination of the witness is abusive.

The COURT.—Avoid argument with the witness.

Q. At any rate. Alley is not here, and he is in

Aldridge, in your employ still, is he not %

A. Yes, sir.

Q. You say that your best recollection is that he

was the man who installed that hoisting engine at

the No. 2 slant? A. Yes, sir.

Q. During the time that the men were working

in the No. 4 mine, where on the particular shift that

you refer to the miners themselves operated the ma-

chine, are you prepared to swear that the plaintiff

operated the machine then? A. I am not; no.

Q. You are not prepared to swear, are you, that

every man who worked on that shift operated the

machine? A. I couldn't swear to that.

Q. Do you know whether at the time that the

plaintiff was working on that shift, every third week

he worked alone, or whether he had some person

working wdth him?

A. He had a person working with him.

Q. Do you know who it was? A. Yes, sir.

Q. Who was it?

A. A man by the name of Frank Strutsel.

Q. In the No. 4 mine? A. Yes, sir.

Q. That is the Strubel who has testified here ?

A. No, sir; this man's name is Strutsel.
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Q. The name is similar in character, but still

different. Do you know where he is now"?

A. Yes, sir.

Q. Wliere is he 1 A. He is in Austria.

Q. Have you any personal knowledge of the fact

as to whether he used to operate the machine or not?

A. No; I have not.

Q. About how long a time was the plaintiff work-

ing in the No. 4 mine?

A. I think he had w^orked there for possibly

eighteen months or two years before the time I came

there, or after the time I came there, I should say;

I don't know how long before.

Q. And during all of this time, it was the custom,

as I understand it, that a particular shift out of the

twenty-four hours,—that in a particular shift out of

the twenty-four hours, the miners themselves oper-

ated the machine'? That is the shift worked from

after midnight until seven in the morning.

A. Not during all the time; no. The machines

were not installed immediately upon my taking

charge of the plant; and for various periods they

were not in operation,

Q. Well, now, within the domain of your knowl-

edge, how long a time under this custom would the

plaintiff have to operate that machine? You say

that it was not installed for some time after you

came there, and that for a considerable time, it was

not in operation at all. Now, give us the period of

time when, under this custom, he would have the

opportunity of operating the machine ?
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Q. And notwithstanding your knowledge of that

fact, you didn't bring Alley here to testify, did you"?

By Mr. DAY.—^We object to this as noit proper

cross-examination of this witness. Counsel's ex-

amination of the witness is abusive.

The COURT.—Avoid argument with the witness.

Q. At any rate, Alley is not here, and he is in

Aldridge, in your emplo}^ still, is he not %

A. Yes, sir.

Q. You say that your best recollection is that he

was the man who installed that hoisting engine at

the No. 2 slant? A. Yes, sir.

Q. During the time that the men w^ere working

in the No. 4 mine, w^here on the particular shift that

you refer to the miners themselves operated the ma-

chine, are you prepared to swear that the plaintiff

operated the machine then? A. I am not; no.

Q. You are not prepared to swear, are you, that

every man who worked on that shift operated the

machine? A. I couldn't swear to that.

Q. Do you know whether at the time that the

plaintiff was working on that shift, every third week

he worked alone, or whether he had some person

working with him?

A. He had a person working with him.

Q. Do you know who it was? A. Yes, sir.

Q. Who was it?

A, A man by the name of Frank Strutsel.

Q. In the No. 4 mine? A. Yes, sir.

Q. That is the Strubel who has testified here ?

A. No, sir; this man's name is Strutsel.
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Q. The name is similar in character, but still

different. Do you know where he is now?

A. Yes, sir.

Q. Where is he f A. He is in Austria.

Q. Have you any personal knowledge of the fact

as to whether he used to operate the machine or not?

A. No; I have not.

Q. About how long a time was the plaintiff work-

ing in the No. 4 mine 1

A. I think he had worked there for possibly

eighteen months or two years before the time I came

there, or after the time I came there, I should say;

I don't know how long before.

Q. And during all of this time, it was the custom,

as I understand it, that a particular shift out of the

twenty-four hours,—that in a particular shift out of

the twenty-four hours, the miners themselves oper-

ated the machine? That is the shift worked from

after midnight until seven in the morning.

A. Not during all the time; no. The machines

were not installed immediately upon my taking

charge of the plant; and for various periods they

were not in operation,

Q. Well, now, within the domain of your knowl-

edge, how long a time under this custom would the

plaintiff have to operate that machine? You say

that it was not installed for some time after you

came there, and that for a considerable time, it was

not in operation at all. Now, give us the period of

time when, under this custom, he would have the

opportunity of operating the machine ?
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Q. And notwithstanding your knowledge of that

fact, you didn't bring Alle}^ here to testify, did you^

By Mr. DAY.—We object to this as noit proper

cross-examination of this witness. Counsel's ex-

amination of the witness is abusive.

The COURT.—Avoid argument with the witness.

Q. At any rate, Alley is not here, and he is in

Aldridge, in your employ still, is he not?

A. Yes, sir.

Q. You say that your best recollection is that he

was the man who installed that hoisting engine at

the No. 2 slant? A. Yes, sir.

Q. During the time that the men were working

in the No. 4 mine, w^here on the particular shift that

you refer to the miners themselves operated the ma-

chine, are you prepared to swear that the plaintiff

operated the machine then? A. I am not; no.

Q. You are not prepared to swear, are you, that

every man who worked on that shift operated the

machine? A. I couldn't swear to that.

Q. Do you know whether at the time that the

plaintiff was working on that shift, every third week

he worked alone, or whether he had some person

working w4th him?

A. He had a person working with him.

Q. Do you know who it was? A. Yes, sir.

Q. Who was it?

A. A man by the name of Frank Strutsel.

Q. In the No. 4 mine? A. Yes, sir.

Q. That is the Strubel who has testified here ?

A. No, sir; this man's name is Strutsel.
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Q. The name is similar in character, but still

different. Do you know where he is now?

A. Yes, sir.

Q. Where is he % A. He is in Austria.

Q. Have you any personal knowledge of the fact

as to whether he used to operate the machine or not?

A. No ; I have not.

Q. About how long a time was the plaintiff work-

ing in the No. 4 mine ?

A. I think he had worked there for possibly

eighteen months or two years before the time I came

there, or after the time I came there, I should say;

I don't know" how long before.

Q. And during all of this time, it was the custom,

as I understand it, that a particular shift out of the

twenty-four hours,—that in a particular shift out of

the twenty-four hours, the miners themselves oper-

ated the machine? That is the shift worked from

after midnight until seven in the morning.

A. Not during all the time; no. The machines

were not installed immediately upon my taking

charge of the plant; and for various periods they

were not in operation,

Q. Well, now, within the domain of your knowl-

edge, how long a time under this custom would the

plaintiff have to operate that machine? You say

that it w^as not installed for some time after you

came there, and that for a considerable time, it was

not in operation at all. Now, give us the period of

time when, under this custom, he would have the

opportunity of operating the machine ?



208 The Montana Coal and Coke Co.

(Testimony of Robert M. Magraw.)

Q. And notwithstanding your knowledge of that

fact, you didn't bring Alley here to testify, did you?

By Mr. DAY.—^We object to this as noit proper

cross-examination of this witness. Counsel's ex-

amination of the witness is abusive.

The COURT.—Avoid argument with the witness.

Q. At any rate, Alley is not here, and he is in

Aldridge, in your employ still, is he not %

A. Yes, sir.

Q. You say that your best recollection is that he

was the man who installed that hoisting engine at

the No. 2 slant? A. Yes, sir.

Q. During the time that the men were working

in the No. 4 mine, where on the particular shift that

you refer to the miners themselves operated the ma-

chine, are you prepared to swear that the plaintiff

operated the machine then? A. I am not; no.

Q. You are not prepared to swear, are you, that

every man who worked on that shift operated the

machine? A. I couldn't swear to that.

Q. Do you know whether at the time that the

plaintiff was working on that shift, every third week

he worked alone, or whether he had some person

working w4th him?

A. He had a person working with him.

Q. Do you know who it was? A. Yes, sir.

Q. Who was it?

A. A man by the name of Frank Strutsel.

Q. In the No. 4 mine? A. Yes, sir.

Q. That is the Strubel who has testified here?

A. No, sir; this man's name is Strutsel.
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Q. The name is similar in character, but still

different. Do you know where he is now?

A. Yes, sir.

Q. Where is he 1 A. He is in Austria.

Q. Have you any personal knowledge of the fact

as to whether he used to operate the machine or not?

A. No; I have not.

Q. About how long a time was the plaintiff work-

ing in the No. 4 mine?

A. I think he had worked there for possibly

eighteen months or two years before the time I came

there, or after the time I came there, I should say;

I don't know how long before.

Q. And during all of this time, it was the custom,

as I understand it, that a particular shift out of the

twenty-four hours,—that in a particular shift out of

the twenty-four hours, the miners themselves oper-

ated the machine? That is the shift worked from

after midnight until seven in the morning.

A. Not during all the time; no. The machines

were not installed immediately upon my taking

charge of the plant; and for various periods they

were not in operation,

Q. Well, now, within the domain of your knowl-

edge, how long a time under this custom would the

plaintiff have to operate that machine? You say

that it was not installed for some time after you

came there, and that for a considerable time, it was

not in operation at all. Now, give us the period of

time when, under this custom, he would have the

opportunity of operating the machine?
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Q. And notwithstanding your knowledge of that

fact, you didn't bring Alley here to testify, did you?

By Mr. DAY.—We object to this as noit proper

cross-examination of this witness. Counsel's ex-

amination of the witness is abusive.

The COURT.—Avoid argument with the witness.

Q. At any rate, Alley is not here, and he is in

Aldridge, in your emplo}^ still, is he not %

A. Yes, sir.

Q. You say that your best recollection is that he

was the man who installed that hoisting engine at

the No. 2 slant? A. Yes, sir.

Q. During the time that the men were working

in the No. 4 mine, where on the particular shift that

you refer to the miners themselves operated the ma-

chine, are you prepared to swear that the plaintiff

operated the machine then? A. I am not; no.

Q. You are not prepared to swear, are you, that

every man who worked on that shift operated the

machine? A. I couldn't swear to that.

Q. Do you know whether at the time that the

plaintiff was working on that shift, every third week

he worked alone, or whether he had some person

working with him?

A. He had a person working with him.

Q. Do you know who it was? A. Yes, sir.

Q. Who was it?

A. A man by the name of Frank Strutsel.

Q. In the No. 4 mine? A. Yes, sir.

Q. That is the Strubel who has testified here?

A. No, sir; this man's name is Strutsel.



vs. Andrew Kovec. 209

(Testimony of Robert M. Magraw.)

Q. The name is similar in character, bnt still

different. Do you know where he is now?

A. Yes, sir.

Q. Where is he *? A. He is in Austria.

Q. Have you any personal knowledge of the fact

as to whether he used to operate the machine or nof?

A. No; I have not.

Q. About how long a time was the plaintiff work-

ing in the No. 4 mine ?

A. I think he had worked there for possibly

eighteen months or two years before the time I came

there, or after the time I came there, I should say;

I don't know how long before.

Q. And during all of this time, it was the custom,

as I understand it, that a particular shift out of the

twenty-four hours,—that in a particular shift out of

the twenty-four hours, the miners themselves oper-

ated the machine"? That is the shift worked from

after midnight until seven in the morning.

A. Not during all the time; no. The machines

were not installed immediately upon my taking

charge of the plant; and for various periods they

were not in operation,

Q. Well, now, within the domain of your knowl-

edge, how long a time under this custom would the

plaintiff have to operate that machine? You sa}^

that it was not installed for some time after you

came there, and that for a considerable time, it was

not in operation at all. Now, give us the period of

time when, under this custom, he would have the

opportunity of operating the machine ?
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Q. And notwithstanding your knowledge of that

fact, you didn't bring Alle}^ here to testify, did you"?

By Mr. DAY.—We object to this as not proper

cross-examination of this witness. Counsel's ex-

amination of the witness is abusive.

The COURT.—Avoid argument with the witness.

Q. At any rate, Alley is not here, and he is in

Aldridge, in your employ still, is he not ?

A. Yes, sir.

Q. You say that your best recollection is that he

was the man who installed that hoisting engine at

the No. 2 slant? A. Yes, sir.

Q. During the time that the men were working

in the No. 4 mine, where on the particular shift that

you refer to the miners themselves operated the ma-

chine, are you prepared to swear that the plaintiff

operated the machine then? A. I am not; no.

Q. You are not prepared to swear, are you, that

every man who worked on that shift operated the

machine? A. I couldn't swear to that.

Q. Do you know whether at the time that the

plaintiff was working on that shift, every third week

he worked alone, or whether he had some person

working with him?

A. He had a person working with him.

Q. Do you know who it was? A. Yes, sir.

Q. Who was it?

A, A man by the name of Frank Strutsel.

Q. In the No. 4 mine? A. Yes, sir.

Q. That is the Strubel who has testified here ?

A. No, sir; this man's name is Strutsel.
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Q. The name is similar in character, but still

different. Do you know where he is now?

A. Yes, sir.

Q. Where is he 1 A. He is in Austria.

Q. Have you any personal knowledge of the fact

as to whether he used to operate the machine or nof?

A. No; I have not.

Q. About how long a time was the plaintiff work-

ing in the No. 4 mine ?

A. I think he had worked there for possibly

eighteen months or two years before the time I came

there, or after the time I came there, I should say;

I don't know how long before.

Q. And during all of this time, it was the custom,

as I understand it, that a particular shift out of the

twenty-four hours,—that in a particular shift out of

the twenty-four hours, the miners themselves oper-

ated the machine? That is the shift worked from

after midnight until seven in the morning.

A. Not during all the time; no. The machines

were not installed immediately upon my taking

charge of the plant; and for various periods they

were not in operation,

Q. Well, now, within the domain of your knowl-

edge, how long a time under this custom would the

plaintiff have to operate that machine? You say

that it was not installed for some time after you

came there, and that for a considerable time, it was

not in operation at all. Now, give us the period of

time when, under this custom, he would have the

opportunity of operating the machine ?
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Q. And notwithstanding your knowledge of that

fact, you didn't bring Alley here to testify, did you?

By Mr. DAY.—^We object to this as noifc proper

cross-examination of this witness. Counsel's ex-

amination of the witness is abusive.

The COURT.—Avoid argument with the witness.

Q. At any rate. Alley is not here, and he is in

Aldridge, in your employ still, is he not ?

A. Yes, sir.

Q. You say that your best recollection is that lie

was the man who installed that hoisting engine at

the No. 2 slant? A. Yes, sir.

Q. During the time that the men were working

in the No. 4 mine, where on the particular shift that

you refer to the miners themselves operated the ma-

cbine, are you prepared to swear that the plaintiff

operated the machine then? A. I am not; no.

Q. You are not prepared to swear, are you, that

every man who worked on that shift operated the

machine? A. I couldn't swear to that.

Q. Do you know whether at the time that the

plaintiff was working on that shift, every third week

lie worked alone, or whether he had some person

working with him?

A. He had a person working with him.

Q. Do you know who it was? A. Yes, sir.

Q. Who w^as it?

A. A man by the name of Frank Strutsel.

Q. In the No. 4 mine? A. Yes, sir.

Q. That is the Strubel who has testified here?

A. No, sir; this man's name is Strutsel.
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Q. The name is similar in character, but still

different. Do you know where he is now"?

A. Yes, sir.

Q. Where is he 1 A. He is in Austria.

Q. Have you any personal knowledge of the fact

as to whether he used to operate the machine or not?

A. No; I have not.

Q. About how long a time was the plaintiff work-

ing in the No. 4 mine ?

A. I think he had worked there for possibly

eighteen months or two years before the time I came

there, or after the time I came there, I should say;

I don't know how long before.

Q. And during all of this time, it was the custom,

as I understand it, that a particular shift out of the

twenty-four hours,—that in a particular shift out of

the twenty-four hours, the miners themselves oper-

ated the macliine'? That is the shift worked from

after midnight until seven in the morning.

A. Not during all the time; no. The machines

were not installed immediately upon my taking

charge of the plant; and for various periods they

were not in operation,

Q. Well, now, within the domain of your knowl-

edge, how long a time under this custom would the

plaintiff have to operate that machine? You say

that it was not installed for some time after you

came there, and that for a considerable time, it was

not in operation at all. Now, give us the period of

time when, under this custom, he would have the

opportunity of operating the machine ?
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Q. And notwithstanding your knowledge of that

fact, you didn't bring Alle}^ here to testify, did you?

By Mr. DAY.—^We object to this as noit proper

cross-examination of this witness. Counsel's ex-

amination of the witness is abusive.

The COURT.—Avoid argument with the witness.

Q. At any rate, Alley is not here, and he is in

Aldridge, in your employ still, is he not?

A. Yes, sir.

Q. You say that your best recollection is that he

was the man who installed that hoisting engine at

the No. 2 slant? A. Yes, sir.

Q. During the time that the men were working

in the No. 4 mine, where on the particular shift that

you refer to the miners themselves operated the ma-

chine, are you prepared to swear that the plaintiff

operated the machine then? A. I am not; no.

Q. You are not prepared to swear, are you, that

every man who w^orked on that shift operated the

machine? A. I couldn't swear to that.

Q. Do you know whether at the time that the

plaintiff was working on that shift, every third week

he worked alone, or whether he had some person

working with him?

A. He had a person working with him.

Q. Do you know who it was? A. Yes, sir.

Q. Who was it?

A. A man by the name of Frank Strutsel.

Q. In the No. 4 mine? A. Yes, sir.

Q. That is the Strubel who has testified here ?

A. No, sir; this man's name is Strutsel.
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Q. The name is similar in character, but still

different. Do you know where he is now?

A. Yes, sir.

Q. Wliere is he f A. He is in Austria.

Q. Have you any personal knowledge of the fact

as to whether he used to operate the machine or not?

A. No ; I have not.

Q. About how long a time was the plaintiff work-

ing in the No. 4 mine ?

A. I think he had worked there for possibly

eighteen months or two years before the time I came

there, or after the time I came there, I should say;

I don't know how long before.

Q. And during all of this time, it was the custom,

as I understand it, that a particular shift out of the

twenty-four hours,—that in a particular shift out of

the twenty-four hours, the miners themselves oper-

ated the machine? That is the shift worked from

after midnight until seven in the morning.

A. Not during all the time; no. The machines

were not installed immediately upon my taking

charge of the plant; and for various periods they

were not in operation,

Q. Well, now, within the domain of your knowl-

edge, how long a time under this custom would the

plaintiff have to operate that machine? You say

that it was not installed for some time after you

came there, and that for a considerable time, it was

not in operation at all. Now, give us the period of

time when, under this custom, he would have the

opportunity of operating the machine ?
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Q. And notwithstanding your knowledge of that

fact, you didn't bring Alle}^ here to testify, did you?

By Mr. DAY.—We object to this as not proper

cross-examination of this witness. Counsel's ex-

amination of the witness is abusive.

The COURT.—Avoid argument with the witness.

Q. At any rate. Alley is not here, and he is in

Aldridge, in your employ still, is he not?

A. Yes, sir.

Q. You sa}^ that your best recollection is that he

was the man w^ho installed that hoisting engine at

the No. 2 slant? A. Yes, sir.

Q. During the time that the men were working

in the No. 4 mine, where on the particular shift that

you refer to the miners themselves operated the ma-

chine, are you prepared to swear that the plaintiif

operated the machine then? A, I am not; no.

Q. You are not prepared to swear, are 3^ou, that

every man who worked on that shift operated the

machine? A. I couldn't swear to that.

Q. Do you know whether at the time that the

plaintiff was working on that shift, every third week

he w^orked alone, or whether he had some person

working with him?

A. He had a person working with him.

Q. Do you know who it was? A. Yes, sir.

Q. Who was it?

A. A man by the name of Frank Strutsel.

Q. In the No. 4 mine? A. Yes, sir.

Q. That is the Strubel wlio has testified here?

A. No, sir; this man's name is Strutsel.
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Q. The name is similar in character, but still

different. Do you know where he is now?

A. Yes, sir.

Q. Where is he ? A. He is in Austria.

Q. Have you any personal knowledge of the fact

as to whether he used to operate the machine or nof?

A. No ; I have not.

Q. About how long a time was the plaintiff work-

ing in the No. 4 mine ?

A. I think he had w^orked there for possibly

eighteen months or two years before the time I came

there, or after the time I came there, I should say;

I don't know how long before.

Q. And during all of this time, it w^as the custom,

as I understand it, that a particular shift out of the

twenty-four hours,—that in a particular shift out of

the twenty-four hours, the miners themselves oper-

ated the machine? That is the shift worked from

after midnight until seven in the morning.

A. Not during all the time; no. The machines

were not installed immediately upon my taking

charge of the plant; and for various periods they

were not in operation,

Q. Well, now, within the domain of your knowl-

edge, how long a time under this custom would the

plaintiff have to operate that machine? You say

that it was not installed for some time after you

came there, and that for a considerable time, it was

not in operation at all. Now, give us the period of

time when, under this custom, he would have the

opportunity of operating the machine?
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but that has nothing to do with the proper running

of the engine.

Q. Now, in this particular instance, suppose that

something should happen. Sometimes something is

likely to happen in the operation of any engine, is

it not? A. Yes, sir.

Q. And, of course, the man who never saw the en-

gine, except to see a man run it once, would be just

as capable to meet an emergency of that kind as an

experienced man in the case of this engine, would he ?

A. State an instance of what might happen?

Q. Take, for instance, the inability to get the

gearing loose from the drum through that clutch.

A. I never experienced that.

Q. Well, supposing it should occur.

A. I know" nothing about it.

Q. And supposing at the same time, the rope is

coming up on him, with lan iron on the end of it, and

it is likely to strike ; the man who saw the thing done

once is just as likely to handle things properly as an

experienced man?

A. There was plenty of room to escape anything

that might be coming around the drum.

Q. You don't answer my question. Is the man
inexperienced just as capable, in your judgment,

under those conditions, as the experienced man?

A. I stated that I knew nothing about

—

Q. (Interi-upting.) I know you so stated, but

I am assuming that condition of things.

A. I am not able to answer.
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Q. You are not able to answer, and you won't.

Now, were you here when, as a matter of fact, your

driver, who was operating that engine, testified that

whenever the drum was in motion, he couldn't de-

tach the gearing? That is, by the use of the clutch.

A. He also testified that other people could do it,

but he was unable to do it.

Q. He was unable to do it? A. Yes, sir,

Q. Yet he was a man of experience, and he tried

to do it, and was unable to accomplish it. How do

you account for the fact that some could do it, and

some could not.

A. I don't account for it at all, because I don't

understand it.

Q. Do you know of any reason, in the light of your

knowledge of that machine, why there should be any

difficult.y when the drum is in motion in detaching

that gearing ?

A. None, whatever; no, sir.

Q. And why, when the drum is stopped, there

should be any difficulty in detaching it. You can't

understand how that condition should exist, can you ?

A. Yes, I understand how it could exist.

' Q. Will you tell us how? Is it simply through

the inability 'of the man who was trying to make the

detachment ?

A. No, sir; not through the inability of the man
who was trying to make the detachment. There is

only one possible way in which there could be any

difficulty in throwing out the clutch. That clutch is

actuated by a compound screw, and while the machine
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is in motion—I am simply stating this as a probabil-

ity ; I don 't know that it is so, and I don 't want to be

taken as stating this under oath.

Q. We will not put any responsibility u^Don you.

A. It might be that the motion of the engine being

in the same direction as the threads on this screw, it

would bind the screw in the shaft. That is the only

reason I can give. When the engine is at resent, of

course, there could be no strain against the screw.

Q. Well, of course, you realize, don't you, as an

experienced man, and as an expert in those matters,

that if an inexperienced man encountered a difficulty

of that kind, he would be likely to get excited, would

he not ?

A. I don't know whether he would or not.

Q. Now, WT will go back for a moment to the rope.

You said there was lots of room for him to get out

of the way. What do you mean by that? He is

standing right there, and the rope is going by him as

it is being revolved around the drum, is it not?

A. A man would be foolish to stej) behind it, and

be struck with the rope, when by stepping to one side

two feet, he would be out of the way. It wouldn't de-

flect to the side of the drum.

Q. The rope is going loose, is it not? There is

nothing on the end of it now ? It is simply being re-

volved around the drmn, with the loose end flying?

Isn't that true ? Now, you think that the rope should

go gently around, do you, under those conditions, and

there should not be any danger from its revolving

around the drum?
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A. I didn't make that statement at all.

Q. You said it could not possibly deflect more

than two feet from its position.

A. I didn't say that, either. I said that it could

not deflect from either side of the drum.

Q. Oh, from either side of the drum ^

A. Yes, sir. That rope, in coming in there, would

wind on the drmn until it came close to the end, and

that end would simply revolve with the drum. The

centrifugal force would throw it possibly two or three

feet back and in front of the drum, as it came around

on each revolution.

Q. How much of a leeway to get around did the

man have who was in there with those levers within

his reach?

A. He had three or four feet on the side that was

used by the engineer in going to and from the en-

gine. On the other side, he had possibly three or

four feet there. It was taken up with the barrel

that was used in connection with the controller.

Q. Well, if it was taken up with a barrel, it would

not be available for use by him, would it, unless he

got into the barrel?

A. He might have gone behind the barrel.

Q. That is, he could have dodged behind the bar-

rel ? Did you testify that on the 23d of September,

there was not a driver short?

A. I don't think that I did; no.

Q. You testified that you were advised that there

was?
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A. Yes, sir. I also testified, I think, that if there

had been a driver short, I would have been advised

;

that that was the general custom.

Q. Now, who was the driver on the No. 2 slant

that day % Who was the regular driver there ?

A. William England.

Q. Was he there regularly ?

A. He had been there regularly for several days

;

1 don't remember how long.

Q. You say several days. He was there the day

before the accident occurred? Who was there be-

fore himf A. We had had several.

Q. Well, who was the one that was there directly

before William England ? A. John Forsythe.

Q. How long did England continue there after

the 23d of September?

A. He continued there up until the time we stop-

ped that part of the work.

Q. That is, in No. 2 slant?

A. He was driving in that particular part of the

mine ; not only occupied in hauling coal from the No.

2 slant alone, but any place where there was coal for

him to haul.

Q. Was he assisted by anyone else?

A. He might have been on odd days, when there

w'as more w^ork than he could handle.

Q. Was he assisted by anyone else just before

the 23d of September?

A. He probably was
;
yes.

Q. By whom, if by anybody?

A. I think jNIr. Testovarsnik testified that he as-

sisted him, and I think Mr. Williams assisted him.
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Q, I think you are mistaken about that. Mr,

Testovarsnik is not a driver. He is the foreman.

Who was the driver who assisted him?

A. You didn't ask me who the driver was. You

asked me who assisted him.

Q. Well, who was the driver that assisted him. I

was asking- you about who the driver w^as, who as-

sisted him afterwards, and you told me. Now, I want

to know by whom he was assisted before the 23d of

September?

A. I don't know who any particular driver w^as.

Probably there was a dozen. I couldn't tell you any

particular one. I could name over all the drivers

that worked there ; but there was probably one driver

to-day, and another driver to-morrow.

Q. Do you know where Jack Forsythe was on the

23d of September, 1907?

A. Well, from my knowledge of him, I would pre-

sume that he was drunk.

Q. And if he was drunk, he was not there driving,

was he f

A, I didn't claim that he was; no, sir.

Q. And if he was not drunk, and if he was there

.that da}", he would be driving, would he not ?

A. I don't know that.

Q. That was his business, w^as it not? He was

driving afterwards ? You have told us that.

A. He did quite a nmnber of jobs. He ran the

motor occasional!}^, and drove, and dug coal.

Q. Did you know of his driving at any time be-

fore the 23d of September, 1907?
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A. Yes, sir; I did. He drove in quite a number

of places.

Q. That was his regular business, was it not?

A. I presume you might say it was
;
yes. He did

more of that than anything else.

Q. And it is more than likely, is it not, under the

circimistanees that existed there, that if he were there

on the 23d of September, instead of being drunk, he

would be driving?

A. He might have been, and he might have been

running the motor. I have already stated that.

Q, Of course, running the motor would be a por-

tion of the business of the driver, would it not?

A. ISTo, sir.

Q. The driver did not run the motor?

A. No, sir ; he did not.

Q. He did not? A. No, sir.

Q. Well, who did? A., The motorman,

Q. And who was the motorman at the No, 2 slant

on the 23d of September?

A. There was no motorman there; there was an

engineer.

Q. Well, then, who was the engineer there on the

23d of September? A. William England.

Q. He was the driver, was he not ?

A. Yes, sir. You were talking about a motorman

;

not an engineer. There is a difference between a

motor and an engine.

Q. Where were jow. on the morning of the 23d of

September about ten or fifteen minutes to seven ?
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A. I imagine I was in the weigh office on the out-

side of the mine.

Q. You imagine that you were?

A. Yes, sir,

Q. Ani I to infer from that that you were there,

or that there is some doubt about it ?

A. There may be doubt about it, because I don't

remember exactly.

Q. You didn't see the men going into the mine

that morning at all, did you ?

A. I presume that I did; but I couldn't take oath

that I did.

Q. Of course, when we are in the mine here, where

my pencil indicates on the diagram, where you say

this tool box was, we are a considerable distance un-

derneath the surface, and in under the ground, are

we not? A. Yes, sir.

Q. This line along here, of course, in the mine,

actually is a horizontal line, is it not ?

A. Yes ; but it is not a straight line.

Q. The slant here, of course, is not horizontal ? It

is going down into the earth ?

A. It is going across the pitch. We call them

slants to distinguish them from slopes. A slope is

supposed to go straight with a pitch.

Q. This slant then does not follow exactly as indi-

cated here ?

A. Not directly; it follows the pitch to make a

lesser grade.

Q, The slope, as I understand it, follows the bed

of the coal, that is, the coal bed, does it?
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A. Slant, you say? The slant?

Q. The slope.

A. The slant follows the vein.

Q. And it has the same dip, has it not, as the vein

has?

A. No ; I sa}^ it crosses the pitch at an angle. In-

stead of going straight with the pitch, it crosses the

pitch at this angle (indicating), or at any angle from

a right angle to a strike wliich would give an easier

grade.

Q. So that its slope or declination may be differ-

ent from the slope or declination of the coal bed it-

self? A. Yes.

Q. And, of course, might be affected by the extent

of the width of the coal body ?

A. I don't understand that.

Q. That is to say, the difference in the sloj^e may

extend to the full width or depth of the coal body or

the vein ? A. That is Greek to me.

Q. Well, if the slant followed the vein

—

A. (Interrupting.) That is following the vein.

Q. Yes; but sometimes you go across?

A. The vein is there just the same.

Q. But without the regularity in the descent of

the vein ?

A. You are still in the vein. Coal mining is en-

tirely different from quartz mining.

Q. I understand that. I will get you to explain

it, then, if I can't make myself understood. AVill j'ou

explain why it is that there should be a difference
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in the slope of the slant from the slope of the vein

itself?

A. I have already endeavored to explain that to

you. If the dip was crossing the pitch, the pitch

would be at a right angle to the strike or level line

of the vein. If it came down there at a right angle,

it would be following the pitch exactly. When you

bring it across from a right angle, you cross the

pitch, and naturally get a lesser grade.

Q. What was the depth of the coal body there, or

its thickness?

A. It varied all the way from four to six or eight

feet.

Q. From four to six or eight feet. You say the

distance from the No. 1 slant to the No. 2 slant is

about four or five hundred feet ?

A. I said about four or five hundred feet.

Q. Do you know whether they were using the No.

1 slant at all? A. Yes, sir.

Q. On the 23d of September, that is?

A. Yes, sir.

Q. Do you know who it was that was attending to

the engine there,—a regular engineer?

, A. Yes, sir.

Q. Do you know where the No. 3 slant was, with

reference to the No. 2 ? How far distant w^as it ?

A. About four hundred feet, I guess.

Q. Do you know whether they were using a hoist-

ing engine in No. 3 slant on that day or not? '

A. I think not.

Q. You say you think not? A. Yes, sir.
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Q. And you think so, because that is the case, I

suppose ; or .are you certain about that?

A. I couldn't take oath to that, although I am
morally certain that there was not.

Q. ISTow, you don't know, of course, where the

plaintiff was working in this air course? That is,

the distance from the slant? A. Yes, sir, I do.

Q. Well, if you do, tell us?

A. I have mariied it there on the diagram.

Q. I am asking you the distance?

A. The diagram is not drawai to any scale, but

it is a distance of about forty or fifty feet.

Q. That is to say, there would be forty or fifty

feet of distance to the slant, and forty or fifty feet

after you got to the slant, to the engine ?

A. I said that was about thirty-five or forty feet.

Q. So that really the plaintiff was about eighty

or eighty-five feet away from the engine on the 23d

of September when he was working there in the air

course? A. Yes, sir.

iQ. There wasn't any man working nearer the

engine in the mine on that day than the plaintiff ?

A. Not that I know of.

Q. Can you tell us where the men w^re working

who were next nearest to the engine and to the plain-

tiff?

A. They were working in what is known as No. 1

room.

Q." No. 1 room, you say ? A. Yes, sir.

Q. How far would that be from where the plain-

tiff was working?
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A. About sixty feet at that time.

Q. In going from one place to the other, you

would go right across here (indicating on diagram),

and go the slant, and then into the room where they

were ?

A. I presume the nearest way would be around

through the slant.

Q. And this distance (indicating), you say, would

be about eighty feet ?

A. It would be about eighty feet to the switch.

Q. That is, to the switch that was in the air

course *? A. In the air course.

Q. And the switch would start, would it not, at

the slant?

A. It would be sevent3^-five or eighty feet from

where the men were working to the commencement

of the switch in the air course, where the plaintiff and

his associate were working.

Q. Now, I understand you to say that when these

cars, which were brought up No. 2 slant on the track,

came to the main entry, they swung around on a

curve in the direction of the opening?

A. Yes, sir.

Q. Well, did this slant connnence immediately at

the main entry ?

A. It did, of necessity. It connected with it.

Q. I don't understand that just exactly. Of
course, it may be due to dullness on my part. The

rope was tied to the front of the car, was it not ?

A. Yes. I will explain it to you. Do you see the

pitch down here (indicating) ?
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Q. Yes.

A. That pitch would be about here (indicating).

Q. So that the cars would get on the level in this

slant before they struck the main entry?

A. Yes, sir.

Q. Of course, if that were not the case, it would

not be possible for the rope attached to the front car,

as it swung around here, to be effective in pulling

those up, would it, with the driun up here? You
would have the rope interrupting the progress of the

car, would you not, unless you have the level place

in the slant?

A. You have to have a level place for them to

land; yes; or else transfer your coal from one car

to another.

Q. Now, do you know whether there was a discon-

necting of the rope from the cars before the cars came

to a standstill?

A. Sometimes there would be; yes; and some-

tim.es not. When the ropeman was doing his own

hoisting, he would have blocks on the track to stop

the load.

Q. Under the system that prevailed there, there

was not any signal by the rope rider to the man

operating the engine as to when to shut off the

power? Was there a signal given by the rope rider

to the man operating the engine, when to stop the

power ?

A. That is a question I can't answer, because I

don't know.
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Q. If there was not a signal of that kind to be

given by the rope rider, it would be constantly neces-

sary, would it not, for the man operating the engine,

to watch the movement of the cars ?

A. As long as they were in his sight; yes, sir;

that is part of his duty.

Q. And, of course, it would be his duty to shut off

the power the very moment that these cars got to

this level portion of the slant,—that is, right near the

top?

A. That would be a part of the operation of the

machine.

Q. That is all.

Redirect Examination.

(By Mr. DAY.)

Q. Did you ever hear of England's having had

any trouble in throwing this clutch, prior to his tes-

timony yesterday?

A. No, sir; I never heard of anyone having any

trouble.

Q. How long did England operate this hoist

there?

A. I couldn't answer that; he bad operated it for

some time.

Q. Well, about how long? Was it days or

weeks? A. Weeks, I think.

Q. During your cross-examination, you distin-

guished between tbe motorman and the engineer.

What did you mean in speaking of the motorman?

A. The motorman is the man who operates the

traction locomotive, the electric mine locomotive.
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Q. Where does it run?

A. It runs from this side track or parting to the

surface, a distance of about 4,800 or 5,000 feet.

Q. He has nothing, whatever, to do with the oper-

ation of the engines at the slants, has he?

A. Nothing, whatever.

Q. In the operation of this hoisting engine ordin-

arily how fast did it run?

A. Not faster than 150 feet per minute. That is,

the rope would travel about that speed.

Q. Would the speed be affected by the number of

cars ?

A. To a greater or less extent; yes, sir.

Q. How fast would you say that a car would come

up that slope, pulled by that engine?

A. I presume that with a full load, two cars, it

would run at not to exceed one hundred and fifty

feet.

Q. Now, did this rope rider have anything to do

with turning the cars when they arrived at the top

of the slant and got on to the main road way?

A. Part of the rope rider's duty was to cut the

rope from the front of the first car as the cars

rounded the curve; he spragged the wheels so as to

bring them to a stop within a few feet of the switch.

He possibly would stop them back on the knuckle.

Q. Did the miners, including the plaintiff, wear

any lights on their caps on this occasion?

A. I could not swear to this occasion, because I

was not there.
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Q. But working in the mine, what was the cus-

tom of the miners in that respect?

A. I never saw a miner who did not, because it is

the only way he has of seeing.

Q. So that it was the custom of all the persons in

the mine to carry lights on their caps ?

A. In their hands or on their caps.

Q. They are provided with lights for that pur-

pose, are they*?

A. They provide their own lights.

Q. That is all.

Recross-examination.

(By Mr. NOLAN.)

Q. You say that those lights are not invariably

carried on the caps of the miners f

A. The miner will either carry it on his cap or

in his hand. When his hands are occupied, he would

naturally have it in his cap. When his hands are

occupied with something else, he would naturally

have it on his cap.

Q. If a man were working in this air course, and

he would simply be there during the day's work, he

would not be likely to have the light on his cap,

would he"?

A. I don't see how he could help it. He couldn't

see without a light.

Q. He might have the light placed beside him,

where he was working, might he not?

A. He might; certainly.

Q. If as a matter of fact, he had the light placed

beside where he was working, and he had occasion
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to go up here to the place where the electric hoisting

engine was, there were electric lights along in there,

and he could see his way without carrying his light?

A. The electric lights would not throw any light

in here (indicating on diagram). There was a door

at the knuckle that would shut off the light. A man
going from there would take the light with him.

Q. That is all.

Witness excused.

[Testimony of Charles Williams, for Defendant.]

CHARLES WILLIAMS, called and sworn as a

witness in behalf of the defendant herein, testified

as follows

:

Direct Examination.

(By Mr. DAY.)

Q. What is your name, Mr. Williams'?

A. Charles Williams.

Q. Where do you live?

A. I live in Aldridge.

Q. How long have you lived there?

A. I have lived there ten years.

Q. What is your occupation there at the present

time %

A. Foreman of the mines of the Montana Coal &

Coke Company.

Q. How long have you occupied that position?

A. Something like four years.

Q. What were you doing prior to that time?

A. Digging coal.

Q. For the Montana Coal & Coke Company?
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A, Yes, sir.

Q. How long have you worked for the Montana
Coal & Coke Company?

A. I have worked for them all of that ten years,

except about seven months; there was a strike, too,

that lasted nine months, and you can call it a year

and a half that I didn't work for them out of that

time,

Q. During all the time you have been at Ald-

ridge, you have worked for the company, except

about a year and a half? A. Yes, sir.

Q. Had you ever worked in coal mines before

coming to Aldridge'? A. Yes, sir.

Q, Where had you worked?

A. All over the United States.

Q. What were your duties as mine foreman on

the 23rd of September, 1907? What did you do as

mine foreman?

A. Well, I used to go in and see around the mines

once a day.

Q. Were your duties under ground or above

ground? A. Under ground and above ground.

Q. Did you have anything to do with reference

to where the men were to work, or anything of that

kind?

A. No, sir; we left that to the inside man.

Q. Tell the jury what your duties were.

A. My duties were to go in and around the mines

once a day, and see that everything was in condition,

when we would start a new place up, of course, I
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would have to go out and consult with Mr. Magraw

about it.

Q. Do you know the scene of this accident that

has been testified about here'?

A. I was in the mines, but I was not there at the

time.

Q. I didn't ask you if you were there at the time

of the accident. I asked you if you knew the slant.

Are you familiar with that slant there where the

accident occurred? A. Yes, sir.

Q. You had seen it prior to the accident?

A. Yes, sir.

Q. How long before the accident had you been

in there?

A. I was there the day before; I had not got there

the day of the accident.

Q. You had not reached it at the time the acci-

dent happened? A. No, sir.

Q. Were 3^ou in there after the accident that

day?

A. Yes, sir; I was in there after the accident.

Q. Do you know the plaintiff, Andrew Kovec?

A. Yes, sir.

Q. How long have you known him?

A. I couldn't tell you exactly. I have known

him since he has been there in Aldridge.

Q. You have known him practically all the time

since he has been in Aldridge? A. Yes, sir.

Q. Do you know of his working for the company

at all? A. Yes, sir.

Q. How long has he worked for the company?
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A. I guess he has worked there about six or

seven years.

Q. Did you ever work with him?

A. No, sir.

Q. Did he ever work under you "? A. Yes.

Q. Where in the mines did he work under you?

A. He worked in the first slant. He was work-

ing under me when he got hurt. He worked in No.

4 under me.

Q. When, if you recall, did he work in No. 4 un-

der you ?

A. I couldn't answer that question. I don't

know, I don't remember.

Q. Do you remember whether or not, at the time

he was working under you in No. 4, you were hoist-

ing coal by means of this engine? A. Yes, sir.

Q. Was it the same engine that was in this slant

at the time he was hurt? A. Yes, sir.

Q. What was the custom with reference to the

hoisting of coal b.y this engine in the operation of

mine No. 4?

A. In the day time—that is, on the first shift

—

we had an engineer there. On the second shift there

was a driver who was doing this work, and on the

third shift, the diggers had to do it themselves.

Q. Did the diggers operate it on the third shift?

A. Yes, sir.

Q. Did you see them operating it there?

A. No; I didn't. I didn't see Andrew operating

it.
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Q. I don't mean Andrew particularly. But did

you see the diggers operate it on the third shift?

A. Yes, sir.

Q. How long did this state of affairs continue in

mine No. 4"?

A. Quite a few months; I couldn't tell you ex-

actly how long.

Q. Now, what have you to say labout No. 1 slant *?

How was the coal hoisted there?

A. It was hoisted there the same as it is hoisted

to-day. It was hoisted by the engineer on the first

shift, and the motorman hoisted on the night shift,

from three to eleven, and the coal diggers hoisted

from that time on until seven o'clock in the morning.

Q. That is in No. 1 slant? A. No. 1 slant.

Q. In the old mine? A. Yes, sir.

Q. Do you know whether or not Kovec worked

on any of those night shifts in that slant?

A. Yes, sir.

Q. How long did he work in No. 1 slant ?

A. He worked quite a few months there.

Q. How often were those shifts changed?

A. The shifts were changed every three weeks.

Q. Was this engine at No. 1 slant closed or was

it open to the inspection of anybody coming along

that entry, or coming out of the slant?

A. It was open.

Q. Could it readily be seen by miners walking

along there?

A. Yes, sir; there was always lights on it, electric

lights.
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Q. In passing along that entry, you could see the

man operating it ? A. Yes, sir.

Q. Now, as to the engine in No. 2 slant, was it

possible for a man, in passing along that slant, to

see the operation of the engine %

A. He couldn't help see it unless he turned his

head away.

Q. How far away from the main traveled path

was the engine?

A. From four to five feet. About five feet from

where a man would be standing.

Q. Was any of its mechanism closed in any way

so that it was not observable ?

A. No, sir; nothing; nothing but the drum.

Q. How continuously was this engine operated in

the slants during the time you were there?

A. You mean on the night shift?

Q. No; all the time.

A. They were running it every day.

Q. Taking it on the day shift, when the engin-

eer was operating it, how continuously would they

be hoisting coal?

A. Every fifteen or twenty minutes, I think.

Q. Take it on the shift when the driver was oper-

ating it, how often would they operate it?

A. That is what I just said.

Q. Well, then, when the engineer was operating

it, how would it be?

A. He would be there all the time.

Q. When the miners were operating it, about how
many cars would they draw up during a shift ?
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A. From six to eight cars.

Q. Do you mean each of the sets of miners- there

would do that, or whatf A. Just one set.

Q. Just one set? A. Yes, sir.

Q. How many men were there in a set?

A. Two.

Q. How many sets were working there %

A. Just one set. That is, on the night shift.

Q. On the night shift, there was only one set?

A. Yes, sir.

Q. You say you think Andrew had been working

for the company something like six or eight years?

A. Something like that; six or seven years, I

think. I am not sure. It is as long as I have been

there.

Q. And how long did you say you have been

there? A. About ten years.

Q. How long had these engines been in operation

in the mine—that is, speaking of No. 4 and the old

mine? A. About four years.

Q. Do you know whether or not there were any

miners of the company who had been in the employ

of the company longer than Kovec? A. Yes.

Q. Were there man_y, or was he one of the old

men?

A. Well, he would be one of the old ones now.

The old ones have mostly all left there.

Q. But at the time of the accident, he was one

of the old employes of the company?

A. Yes, sir.
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Q. And had worked in all these various shafts,

slants and inclines? A. Yes, sir.

Q. That is all.

Cross-examination.

(By Mr. NOLAN.)
Q. Those engines were not constantly in opera-

tion, were theyf

A. Yes; they were constantly in operation.

Q. That is, they were constantly running'?

A. Yes, sir.

Q. From morning until night?

A. Yes; if you got a man to run them,

Q. So that, really, then, if, for instance, you com-

menced at seven o'clock in the morning, and until

two or three o'clock in the afternoon, if you went

by this engine in the No. 2 slant at any time, it was

working? A. No, sir.

Q. It was only working, as a matter of fact, at

those times when they were hauling the cars up the

slant? A. That is all.

Q. And at all other times, it was standing still?

A. Yes, sir.

Q. So that, if a person were going in there, and

should go by the engine when it was standing still,

he would not see it in operation, would he?

A. No, sir.

Q. Now, what I am trying to get at is, what pro-

portion of the shift was that engine working, instead

of standing still?

A. It was working when they had any empty
cars to run.
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Q. It was working when they had empty cars to

go down? A. Yes, sir,

Q. I thought those ears went down by gravity,

without the use of the engine at all?

A. They went down with the engine.

Q. And it was also working when you brought

the full cars up the slant? A. Yes, sir.

Q. At all other times, it was standing still?

A. Yes, sir.

Q. So that, really, a person going by there were

to have an opportunity to see that operation, either

empty cars would have to be going down, or full cars

would have to be coming up? A. Yes, sir.

Q. And generally, when the men were going on

or off shift, that engine was not working at all, was

it? Just about the time when one shift of men
went on, and another shift went off, the engine was

not working at all, was it?

A. When the men went on -in the morning, the

engine was not working, but when they got off, the

engine was working.

Q. Well, let us take the seven o'clock shift.

When the men going on at seven o'clock in the morn-

ing were going to their work, the men on the shift

before that were going off, were they not?

A. Yes; they were getting off about half past

two, and the rope rider and the engineer would be

pulling up cars, while they would be ^valking out.

The rope rider and the engineer didn't quit until

later, after the diggers quit.
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Q. Well, the fellows who were coining in on the

succeeding shift would be coming in while the other

men were going out ? So that, really^ when you were

changing shifts, one bunch of men would be leaving

the work, and another bunch of men would be com-

ing on, the engine would be standing still, would it

not? A. No, sir.

Q. Well, kindly tell us who would be working at

that time.

A. You understand, a contract man is not sup-

posed to work the full time, like a company man.

We can not make Mm work the full time on that

shift; he will quit work at half past two or three

o'clock, whenever he gets the coal out. He is a con-

tract man, and he gets paid for what he digs, and he

does not have to work the full time. The other men,

the compan.v men, get paid so much a day, and they

quit on that shift at the regular quitting time. The

contract men won't work until that time; they quit

when they get their coal out. They will be going

out from half past two to half-past three, and they

will see the engine working then.

Q. The men who are coming on shift are not

working the engine until they get to work?

A. No, sir.

Q. So that, generally, when you are changing

shifts is the time when that engine is likel}^ to be at

rest?

A. Yes; you have got it .vour way, but you

haven't got it my way.

Q. Well, we will give you your way about it.

Will you tell us how the men who are getting off
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shift are running the engine when they are getting

off, and how the men who are getting on shift at that

time are running it when they are coming on, or, in

other words, while the change of shifts is taking

place ?

A. I will try to explain it to you again. All night

shift work is company work. The men on that shift

are supposed to be at their work at half-past three

o'clock in the afternoon, because they are paid by

the day. The miners, of course, were not par-

ticular about the time they quit, because they are

contract men, and get paid for what they dig. Their

last car may be out about half-past two ; well, they go

out; they don't wait until the company men quit; but

they go out when they get their last car out, and that

engine is in operation right then when they are going

out.

Q. You say the miners go out at half-past two ?

A. They go out all the way from two or half-

past two to half-past three. You meet them going

out between two o'clock and half-past three. That

is, the contract men, the coal diggers.

Q. So that they have no specified time in which

to go out; but they go out before the men who are

working on the shift who are jDaid by the dayl

A. Yes, sir.

Q. But even then, when they are going out, it

does not follow at all that the engine is working,

does it? A. Yes, sir.

Q. It would not be working unless at that par-

ticular time they happened to be hauling up loaded

cars or letting down empties'?
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A. That is what they are doing at that time. The

engine is hauling up the last cars of the miners ; but

the miners are not digging coal when the last cars

are hauled up; they are on their way out then. The

coal diggers are on their road out.

Q. If they are on the road out, they can't see

the engine working, can they? If these cars are

brought up by the company men after the coal miners

leave, there isn't a chance for the coal diggers to see

the engine working, when they are going out?

A. They can follow the cars up if they want to;

or they can go up ahead of the cars, if they want to.

Q. Do I understand you to say that they generally

go up ahead of the cars, if they want to?

A. Yes ; they can if they want to.

Q. The coal miners leave at two or half-past two,

or a little later, and the company men leave at half-

past three ?

A. Yes; the company men have to work imtil

half-past three.

Q. And it is after the miners leave that the com-

pany men go to work, and take those cars that the

coal diggers have filled with coal, and bring them to

the surface?

A. No, sir; that is not what I told 3'ou.

Q. Well, then, what are the company men doing

during the hour or hour and a half between the time

the miners leave and the time that the company men
leave ?

A. The company men are the men who pull the

cars u]3. That is the driver. He has got to be there

until quitting time.
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Q. I understand that; but what is he doing dur-

ing the time that passes after the coal miners leave

imtil the driver quits?

A. He takes up that coal that the miners have

loaded. He is working until half-past three; he

takes up that coal, all the coal that the miners left

there.

Q. You don't pretend to say, from your own

knowledge, do you, that the plaintiff in this case ever

worked on one of those engines?

A, Yes, sir; he worked one of those engines.

Q. The plaintiff did? A. Yes, sir.

Q. When?
A. He worked in the first slant there.

Q. He worked the engine there?

A. Yes, sir.

Q. At what time ?

A. He worked it on his shifts.

Q. Did you see him ?

A. Yes, sir ; I seen him. I seen him myself.

Q. When?
A. Well, he worked it when he was there. I can't

tell exactly when it was.

Q. Didn't you say on your direct examination

that you never saw him run that engine ?

A. No, sir ; I did not.

Q. You didn't? A. No, sir.

Q. Now^, then, will you tell us when it was that

you saw Kovec work the engine on No. 1 slant?

A. Well, I couldn't swear to the time. It has

been close to two years; from a year and a half to

two years, I should think.
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Q. What month was it ?

A. I can't tell you what month it was.

Q. But you say it was close to two years. That

would be in 1906 or 1907?

A. Yes; I guess it would be close to two and a

half years. I couldn't swear when it was.

Q. On what shift was it ?

A. He worked it on the three o'clock shift.

Q. You were foreman then ? A. Yes, sir.

Q. Well, when was it on that shift? Was it

toward morning, or was it soon after he went to work

that you saw him ?

A. I couldn't tell you that either. It must have

been somewhere in the night, between seven and

eleven.

Q. Before you just answered that question as you

did, have you told the company about that, or have

you told anybody about it? Did you tell Mr. Day
about it ?

A. No; I don't believe I did. He didn't ask me.

Q. He didn't ask you

?

A. No ; not about this particular engine in No. 1.

He never asked me about that particular engine at

^11.

Q. How often did you see him work it?

A. I couldn't swear to that either. I might have

seen him half a dozen times, or once or twice.

Q. Do you know who his partner was at that

time ? That is, who was working with him ?

A. No; I don't know.
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Q. You say you might have seen him work it half

a dozen times, or only a couple of times?

A. I have seen him at the engine running it, but

I can't tell you how many times.

Q. Was he hauling up coal ?

A. I couldn't tell you whether it was coal or rock.

Q. Can you tell whether it was coal or rock even?

A. I could tell if I should see it now in front of

me; but I don't remember.

Q. Well, we can't get it now for you to examine.

A. It is pretty hard to say now whether it was

rock or coal or mud.

Q. Were you talking to him at that time?

X. I don't know whether I talked to him or not.

Q. As foreman, 3'ou are on duty, are you, in the

night, as well as in the daytime ?

A. In the night-time, or any time that I have to

go in there, when there is anything wrong, or if there

are any men that I want to see.

Q. Do you know whether there was anj'thing

wrong that called you in there in this particular in-

stance when you saw. the plaintiff, as 3'ou say, rim-

ning the engine ?

A. No, sir ; I don *t. There must have been some-

thing, or else I wouldn't be in there.

Q. Of course, it was in the night-time, or you

wouldn't have been in there. But will you tell us

what it was that got you out of bed in the night-time,

and took you in there?

A. I know I was in there. I don't know that I

was in bed.
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Q. What time did you say it was f

A. I didn't say the time. It was on the three

o'clock shift.

Q. That would be between what hours 1

A. Between three o'clock in the afternoon and

eleven o'clock at night.

Q. Don't you know, as a matter of fact, that,

under the custom that prevailed there at that time,

they had drivers to operate the engine'?

A. No, sir.

Q. During that time, they had drivers, didn't

they? A. No, sir.

Q. It was only the shift between eleven o'clock

at night and seven in the morning that the work was

done by the coal miners ?

A. Yes; and there was months there that there

was no driver at all on the three o 'clock shift.

Q. You heard the testimony of Mr. Magraw when
he was on the stand here, didn't you?

A. Yes, sir.

Q. There was a custom there, was there not, in

connection with the operations carried on in No. 1

slant, that for one shift there was an engineer, for

another shift the drivers took care of the engine,

and in the case of the third shift the miners them-

selves ran the engine ? A. Not alwaj^s.

Q. Not always ?

A. No, sir. If we had only two men working in

No. 1 slant, it wouldn't pay the company to keep a

driver there to attend to them.
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Q. That is, you are speaking with reference to

the shift on which the driver was sometimes em-

ployed. That is to sa}^, this custom you speak of, was

simply effective and was changed whenever the needs

of the company demanded it in the matter of ex-

pense ? A. Yes, sir.

Q. That is, whenever it would entail any loss upon

them in connection with the carrying on of the opera-

tions, they changed the custom? A. Yes, sir.

Q. Do you know how many men were working

down there the night that you saw the plaintiff work-

ing that engine ?

A. No, sir; I couldn't swear to that either.

Q. You don't know whether it was during a time

when this custom that you speak of was off or on ?

A. It was off, because he was running the engine
;

if it had been on, he would not be running the engine.

Q. Do you know whether it was nearer to eleven

o'clock in the night, or nearer to the three o'clock

in the afternoon when you were down there on this

occasion and saw him do this ?

A. It must have been in the early part of the

evening; I never go in there after nine o'clock, any-

how.

Q. But you have said you would go in there if

there was something wrong ?

A. Yes ; if there was something wrong. But when

there was nothing wrong, I have been in the mine

until seven o'clock before I came off my shift, and

that would be quitting time.
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Q. And if I understood you correct, a short time

ago you said that there must have been something

wrong at the time you were in there and saw the

plaintiff running the engine, or else you would not

have been in there 1

A. That is right ; I would not have been in there

unless there was something wrong.

Q. But you can't tell us what it was that was

wrong? A. Yes, sir.

Q. This was about two years ago?

A. I don't remember exactly. About a year and

a half ago. Something around a year and a half ago,

or two years.

Q. You have a distinct recollection of seeing

Kovec run that engine this once, and you say that you

might have seen him run it half a dozen times, or it

might be once or twice or three times that you saw

him run it ?

A. I have been in there a good many times after

my shift was over. I might be inside there doing

something or looking after something.

Q. You are getting away from the question.

Every time you were in there, you didn't see Kovec

at the engine, did you?

A. I don't know about that either. I told you I

had seen him at the engine, but I can not say how
many times I have seen hun at the engine.

Q. That is all.

Witness excused.

By Mr. DAY.—The defendant rests.
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REBUTTAL.

[Testimony of Andrew Kovec, for Plaintiff, in Re-

buttal.]

ANDREW KOVEC, the plaintiff herein, called as

a witness in rebuttal, testified as follows

:

Direct Examination.

(By Mr. NOLAN.)
Q. Mr. Kovec, there is evidence here that during

the time that you were in No. 4 mine, the work of

hoisting the cars and running the engine on one shift

was done by the coal miners. You heard that testi-

mony, didn't you?

A. On the day day, I don't know^ who it was,

whether it was the engineer or driver that iDulled up

the cars ; on the eleven o 'clock shift, they were pulled

out by the driver ; I know that.

Q. And on the other shift, by whom was the en-

gine worked ?

A. We had a side place to dump those ears ; the

driver brought in the cars, and we dumped about six

or eight cars on the side, and then we loaded those

cars, and we had something to do inside.

Q. During the time that you were in the No. 4

mine, who was your partner?

A. Mr. Frank Strutsel is his name.

Q. During that time, did you ever have anything

to do with the running of the engine?

By Mr. DAY.—To which we object as not proper

rebuttal, for the reason that this witness testified in

his case in chief that he never operated the engine

in No. 4 mine.
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The COURT.—The objection is sustained.

Q. Who was it that handled the engine at that

time'?

By Mr. DAY.—To which we object as not proper

rebuttal, as he went into that fully in his case in

chief.

The COURT.—The objection is sustained.

By Mr. NOLAN.—Note an exception.

Q. Did you at any time, and especially within a

year and a half or two years ago, operate the engine

on the No. 1 slant? A. No.

Q. That is all.

Cross-examination.

(By Mr. DAY.)

Q. Did you ever see the engine on No. 1 slant

operated ? A. No.

Q. With whom did you work in the No. 1 slant ?

A. Tony Vassar.

Q. On what shift did you work?

A. I worked on the day shift, and three o'clock

shift, and when it changed to the eleven o 'clock shift,

too.

Q. Who hoisted the coal on the eleven o'clock

.shift?

A. It was hoisted by my partner when I was

working on the eleven o'clock shift.

Q. You never helped him in any way?

A. I just went with the car up and down to the

switch.

Q. He ran the engine, and yo\i went up and down

with the cars ? A. Yes, sir.
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(Testimony of Andrew Kovec.)

Q. How long did you work there in No. 1 slant

with Tony Vassar?

A. I worked there pretty nearly a year.

Q. How old a man was Tony Vassar ?

A. He was about thirty-five, or something like

that.

Q. About thirty-five years old?

A. Yes, sir.

Q. How long was he working for the company?

A. He was worldng there a long time, too ; I don't

know how long it was.

Q. And he always ran the engine?

A. Yes, sir.

Q. And you always went up with the cars?

A. Yes, sir; on the eleven o'clock shift.

Q. On the eleven o'clock shift?

A. Yes, sir ; I worked with him in the rooms, too

;

not all the time in that place.

Q. But in various places around that part of the

mine ? A. Yes, sir.

Q. You were mining coal ? A. Yes, sir.

Q. That is all.

Redirect Examination.

(By Mr. NOLAN.)

Q. Do you know where Tony Vassar is ?

A. He is up there yet.

Q. Up at Aldrich ? A. Yes, sir.

Q. Working for the company? A. Yes, sir.

Q. That is all.

Witness excused.
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By Mr. NOLAN.—That is all the rebuttal, if the

Court jDlease.

The foregoing was all the evidence and the only

evidence introduced at the trial of said cause.

[Motion to Instruct Jury to Return Verdict for De-

fendant, etc.]

By Mr. DAY.—^Comes now the defendant, at the

close of the entire testimony, and moves the Court

to instruct the jury to return a verdict for the de-

fendant upon the following grounds

:

(A) There is no evidence to show that the plain-

tiff was required to operate the engine in question

at the time he undertook to operate it.

(B) The evidence shows that the danger from

operating the engine with an exposed cog-wheel was

obvious and ordinary, and such as were apparent to

an ordinarily prudent person, for Avhich reason the

plaintiff assumed the risk incident to such employ-

ment.

(C) The evidence shows that the danger from

operating the engine with an exposed cog-wheel was

obvious and ordinary, and the plaintiff accepted the

employment without protest or promise of assist-

ance or instruction.

(D) The evidence shows that the proximate

cause of the injury to plaintiff was due to the negli-

gence of the plaintiff in the manner of putting his

foot upon the brake.

(E) There is no evidence to show that injury to

the plaintiff Avas proximately caused by the failure

of the defendant to instruct the plaintiff in the oper-
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ation of the engine, and the dangers to be guarded

against.

The foregoing motion was thereupon denied by

the Court.

To which ruling of the Court the defendant, by its

counsel, then and there excepted.

(Noon recess.)

Two o'clock P. M.

(After argument to the jury by counsel for the

respective parties, the Court instructed the jury as

follows:)

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

ANDREW KOVEC,
Plaintiff,

vs.

MONTANA COAL & COKE COMPANY (a Cor-

poration)
,

Defendant.

Instructions [of the Court to the Jury].

HUNT, Judge (Orally)

:

Gentlemen: This action is what is termed an ac-

tion at law in negligence. We find that there are a

great many of them to try in the courts now, largely

because of the industrial progress of modern times.

Men are compelled to deal with machinery more or

less complicated in the performance of their duties;

accidents happen; and actions are instituted, the

parties alleging that they have been injured, and

that the employers are responsible to the employees
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for the injuries because of certain duties that may

have been neglected by the employers. We must

approach the consideration of such questions always

mindful of their importance to employer and em-

ployee. In this case, the plaintiff lost his hand, and,

of course, suffered a great deal; the very nature of

the accident would indicate to us that his suffering

must have been terrible at the time. He alleges that

the cause of his injury was the negligence of the de-

fendant. It is of great importance to him that his

rights be maintained, if he has established them.

On the other hand, it is of great importance that the

law should not impose the payment of one farthing

upon a defendant operating machinery, unless it is

legally liable for the violation of some dut.y. The

plaintiff and the defendant stand equal before the

law. The fact that our sjnnpathies may be aroused

is not material to the case. The case must be de-

cided under the evidence, when we apply correct

principles of law^ to the testimony that we have

heard. So, mindful of the rights of the parties, and

that they are on an exact equality, whether one be

poor and one be rich, let us take up the matters for

your consideration.

I will state to you the pleadings, in so far as they

are pertinent. The plaintiff. Kovec, alleges that

prior to the 23d day of September, 1907, he was in

the employ of the defendant, Montana Coal & Coke

Compan}^, as a common miner in the mines of the

defendant at Aldridge, Montana; that one Louis

Testovarsnik was foreman or shift boss and had sup-

ervision over the plaintiff; that on the 23d day of
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September, 1907, while lie was employed as a com-

mon miner, the plaintiff was directed by Louis Tes-

tovarsnik to take charge of and operate a certain

electric hoisting engine used in the operation of the

mines; that he expressed doubt as to his ability to

operate the engine, but that he was persuaded to do

so, and while engaged in operating the engine, he

sustained the injury of which he complains. Plain-

tiff alleges that he was directed to take charge of

the engine and to operate it, with full knowledge on

the part of the defendant—that is, with full knowl-

edge on the part of Louis Testovarsnik, who would

be, for the purj^oses of this suit, the defendant,

—

that he was ignorant and had no experience in the

operation of such an engine, and that he was no en-

gineer, and with the knowledge possessed by the de-

fendant that the running of the engine was dangerous

and that the plaintiff did not know anything about

the dangers attending the operation of the engine,

and that the defendants did not instruct the plain-

tiff how to manage or operate the engine, and that

the plaintiff was not advised or warned of the dan-

gers attendant upon its operation. He alleges fur-

ther that the defendant was negligent in directing

him to operate the engine without first having in-

structed him as to the mechanism of the engine, and

as to how the same was operated; and that the de-

fendant was negligent in not warning him of the

dangers to an inexperienced man in running such an

engine. He alleges that while he was operating the

said engine on the 23d of September, 1907, pursuant

to the directions he had received, it became neces-
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sary for Mm to stop and shut off the power of the

said hoisting engine, and while he was attempting

to do so, he was obliged to place his foot upon the

brake of the said engine, and that in so attempting

to put his foot upon the brake of the engine, on ac-

count of its vibrating he missed the brake and fell

into the gearing of the engine, which was in close

proximity to where he was standing; and that his

right hand was caught in the gearing, and was taken

off at the wrist. He alleges that the gearing re-

ferred to had no guards or protection, and was left

exposed, and that this fact was known to the defend-

ant; that it was the duty of the defendant, in the ex-

ercise of reasonable diligence, to have had the gear-

ing protected by guards; but that it failed in this

respect. He alleges further that the defendant was

negligent toward him in ordering and compelling

him to operate the engine, knowing that he was inex-

perienced in operating such a machine, and that he

was not conversant with the mechanism and hand-

ling and operation thereof, and in not having ad-

vised him as to the dangers incident to the operation

of the engine, and in not having instructed him how

to operate it. He alleges that it was negligence on

the part of the defendant in not having the gearing

on said engine guarded. In other words, the plain-

tiff alleges two grounds upon which he claims that

the defendant was responsible : One is that it failed,

under the facts, to advise and warn him as to the

risks and dangers to which he was exposed in oper-

ating the machine; the other is that it failed in its

duty toward him in not having the gearing properly
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guarded. Plaintiff alleges that he will never be able

to perform any physical labor, because of his injury,

and he asks for thirty thousand dollars damages.

The defendant, in its answer, admits that Kovee

was in its employ at the time he was injured, and ad-

mits that he was injured while operating the engine

in question; but denies all the other allegations of

the plaintiff. The defendant sets up that at the

time the plaintiff was injured, he was a man of or-

dinary- intelligence and good understanding, and that

he was familiar with the operation of the hoisting

engine, and was advised as to the operation of the

brake, and was likewise fully advised that the gear-

ing was exposed. The defendant avers that, at the

time of the injury to the plaintiff, the hoisting en-

gine was in good condition, and was perfectly safe

for operation by j^ersons using ordinary care; and

that in operating the engine, as he did. Kovec as-

sumed all the risks of personal injuries, including

the one of which he complains, incident to the oper-

ation of said engine. The defendant also sets up

the defense that the machine in question was in per-

fectly safe condition for use. that the machinery con-

nected with the engine was amply protected and en-

closed, and that it was perfectly safe to an operator

of the engine using ordinary care; that the plaintiff,

prior to the date of his injury, had frequently used

the engine in the hoisting of coal, and was fully in-

structed and advised as to the care and caution to be

exercised in its operation; and that on account of his

own carelessness and negligence, he missed the

brake, and came in contact with the gearing which
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caused his injury. The defendant sets up what are

known as affinnative defenses—assumption of risk

and contributory negligence.

In his replication, the plaintiff denies that he as-

sumed the risk of being injured as he was, and de-

nies that his own negligence in any manner contrib-

uted to the accident.

There are some general principles that it is well

for you to remember in considering the testimony.

A plaintiff who alleges negligence assumes the bur-

den of proof. That is to say, there is no presump-

tion of negligence arising out of the accident itself.

There are some instances where presumptions of

negligence arise, and at once throw the burden upon

a defendant who is charged with negligence. The

simplest illustration of that that comes to my mind

is in the case of a collision between two railroad

trains. If a man is injured in a collision, when one

train runs into another, the law presumes negli-

gence, and at once throws the burden upon the de-

fendant to show that it was free from negligence.

But in a case of this kind, the mere fact that the

plaintiff lost his hand does not raise a presumption

of negligence. He alleges negligence, and the or-

dinary rule that prevails in civil suits obtains, and

'casts upon him the burden of proving negligence by

a preponderance of the evidence. A preponderance

of the evidence means the greater weight of evi-

dence. It does not necessarily mean the greater

number of witnesses. Sometimes one man may
swear to a state of facts, and five, ten, or fifteen may
swear directly the contrary; yet if the jury believe



256 The Mojitnna Coal and Coke Co.

what that one man says, they have a right to accept

his testimony as truthful, and to reject,—if they do

not believe,—the testimony of the other five, ten or

fifteen. The exclusive province of the jury is the

weighing of testimony, the ascertainment of truth,

testing the credibility of witnesses, determining for

themselves who is accurate, w^ho is mistaken, where

falsehood may be, and where truth may be. The

judge cannot help j^ou in that. He can only lay

down such principles of law as may assist you, but

when it comes to weighing facts, that is your prov-

ince.

Negligence is defined as conduct which common
experience or special knowledge of the actor shows

to be so likely to produce the result complained of,

under the circumstances known to the actor, that he

is held answerable for that result, althought it was

not certain, intended or foreseen. It is really an

omission to do something w^hich a reasonable man,

guided by those considerations which ordinarily

regulate the conduct of human affairs, would do, or

the doing of something which a reasonable and prud-

ent man w^ould not do. It is to be determined in all

cases by reference to the situation, and knowledge

of the parties and the attendant circumstances. As

I have told you, the plaintiff takes it upon himself

to prove negligence by a preponderance of evidence.

It is conceded in this case that Kovec was in the em-

ploy of the defendant company.

There are certain duties which the law imposes

upon a master toward his servant, in reference to

providing for hun a reasonably safe place in which to
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work, and reasonably safe appliances with wliich the

work may be done. The servant has the right to

assume that the master has used due diligence to

provide suitable appliances for the operation of his

business, and does not assiune the risk of the em-

ployer's negligence in performing such duties. The

employee is not obliged to pass judgment upon the

employer's method of prosecuting his business, but

he may assume that reasonable care will be used in

furnishing the appliances necessarv for its opera-

tion. This rule is subject to the exception that

where a defect is known to the employee, or is so

patent as to be readily observed by him, he cannot

continue to use the defective apparatus in the face

of such knowledge without objection, without as-

suming the hazard incident to such a situation. In

other words, if he knows of the defect, or if it is so

plainy observable that he may be presiuned to know

of it, and continues in the master's employ without

objection, he is taken to have made his election to

continue in the employ of the master, notwithstand-

ing the defect, and if, in such a case, he is injured

through the use of such defective apparatus, he can-

not recover. You will remember that the law does

not impose upon the master the necessity of provid-

ing machinery or appliances which are absolutely

safe. It imposes upon him the obligation to use

reasonable and ordinary care, skill and diligence in

procuring, furnishing and maintaining suitable and

safe machinery.

When a servant enters into the service of an em-

ployer, he impliedly agrees that he will assume all
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the risks wliich are ordinarily and naturally inci-

dent to the particular service, in which he engages,

and if, in this case, you believe that the injury to

Kovec was only the result of one of the risks ordin-

arily incident to the work in which he was engaged,

and not otherwise, then he can not recover, and jowv

verdict should be for the defendant;

The question of assumption of risk is perhaps best

understood when w^e consider the many employ-

ments which men seek. Some are very hazardous.

Mining is a hazardous employment. When a man

goes into mining, he takes upon himself those risks

which are ordinarily connected with the business of

mining. When a man works in a smelter or other

places where streams of molten metal are coming

out, he undertakes a very hazardous employment.

The nature of the business, in itself, is hazardous,

and he goes into it assuming those risks which are

ordinarily incidental to the business so undertaken

by him.

The law imposes upon the master the degree of

care that I have explained to furnish reasonably safe

appliances, and it imposes upon the servant the

duty of exercising ordinary care to prevent being

injured. The duties are correlative. Duties are

imposed upon master and upon servant. Common
experience tells us this. We think of the situations

that are presented to men in factories undertaking

employment where they are surrounded by danger-

ous machinery. The law must require the care com-

mensurate with the nature of the business on the
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part of the master, and the care commensurate with

the nature of the business on the part of the servant.

I think I have already told you that when the ser-

vant, in accepting his employment, he does not as-

sume those occasioned by the negligence of the mas-

ter. In this case, Kovec assumed the ordinary risks

incident to the work he was called upon to perform;

yet he did not assume those,—if there were any

such,—arising from the negligence of the defendant

company. You will remember that Kovec says that

he was employed as a coal digger, and was acting in

that capacity in the employ of this defendant; that

he was never employed by the defendant to operate

machinery, and never represented to the company,

either expressly or imj)liedly, that he had any

knowledge of machinery; and that on the day of the

accident, he was directed by the representative of

the company to operate the hoisting machine; that

the work connected with its operation was danger-

ous; and that he was ignorant, through inexperience,

of these dangers; all of which facts, he says, were

known, or by the exercise of reasonable diligence,

could have been known, by the defendant. If 3"ou

find these facts to be true, then the duty devolved

upon the defendant company, before exposing the

plaintiff to such dangers, to instruct and caution htm

in such a manner that he would be able to compre-

hend such dangers, and do the work with reasonable

safety and proper care on his part. If you find from

the evidence that these are the facts, and that the

injur}" complained of by Kovec, resulted from this

failure to instruct him, he would be entitled to re-
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cover, unless you should find that in operating the

engine in question, he assumed the risks incident to

its operation, as explained to you, or unless the in-

jury that he received was the result of contributory

negligence on his own part.

Now, a master may not lawfully expose his serv^ant

to greater risks than those pertaining to the par-

ticular service for which he was engaged, and against

which, the servant, through want of skill, could not

presumably defend himself if not advised of danger.

He is bound to warn the servant of the danger, if it

is not obvious, and to instruct him how it may be

avoided. But if the servant be of mature years, and

of ordinary intelligence and experience, he is pre-

sumed to know and comprehend obvious dangers.

In such cases the master is not liable for injury hap-

pening to the servant in the performance of danger-

ous work, without the scope of his ordinary employ-

ment, merely because he has been directed by the

master to perform such work. If the servant is

possessed of knowledge and experience sufficient to

comprehend the danger, and, without objection, un-

dertakes the service, the master is not liable for in-

jury received by the servant in such new and more

dangerous employment. The liability upon the

master in cases of injury to the servant received in

a dangerous employment outside of that for which

he was originally employed, arises not from the di-

rection of the master to the servant to depart from

the original service, and engage in the more danger-

ous work, but from the failure of the master to warn

the servant of the attendant danger in cases where
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the danger is not obvious, or where the servant is

unable to comprehend the danger. The master is

under no obligation to warn against dangers which

are obvious and ordinary; but the master owes the

duty to the employee who is directed to perform a

hazardous or dangerous task, or to work in a danger-

ous place, when the employee, through inexperience

or general incapacit}^, does not comprehend the dan-

gers, 'and this inexperience or general incapacity is

known to the master, or by the exercise of reasonable

diligence could be known, to point out to the servant

the dangers incident to the employment, and thus en-

able him to comprehend, and so avoid them. A
neglect to discharge such duty renders the master

liable for such injuries as the servant may sustain

through the failure of' the master to so instruct and

advise. And it is for you to say, after weighing all

the evidence in the case, whether the operation of

the hoisting engine in question, in the manner in

which it was operated, and the circumstances con-

nected with its operation, was hazardous and danger-

ous, so as to have required the defendant to have in-

structed Kovec, and whether or not the plaintiff was

inexperienced and lacking in capacity.

The contention is also made by the plaintiff that

the defendant company was negligent in not provid-

ing a suitable cover or shield for the gearing into

which his hand fell. As I have explained to you,

the master is required to exercise reasonable care in

providing a reasonably safe place for the servant to

work, and reasonably safe appliances and machinery

with which to work, and if the master proves negli-
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gent in that duty, and the servant is injured on ac-

count thereof, he is entitled to recover for such in-

juries as he may sustain unless he was guilty of con-

tributory negligence, or unless he assumed the risk

from its use in the situation in which it was. As to

whether he assumed the risk, it is proper for the

jury to consider where the gearing was, and whether

or not he was required to come in contact with it in

the ordinary operation of the machine.

The defendant contends that the injury which

Kovec received was brought about by his own con-

tributory negligence. That is to say, that through

his own neglect, he contributed directely to the in-

jury which he received. Now, contributory negli-

gence is an affirmative defense. The duty of the

plaintiff is to make out a case of negligence against

the defendant, and if the defendant comes into court

and says that the plaintiff was guilty of contribu-

tory negligence, upon that defense the defendant

assumes the burden. If you find, in considering all

the evidence, that the plaintiff was guilty of con-

tributory negligence in attempting to operate the

machine in the manner in which he did, letting his

foot slip, or if he missed the brake by reason of care-

lessness on his part, and thus contributed to the

injury that he received, he can not recover. If you

believe that the foreman ordered Kovec to operate

the engine in question, but did not instruct hun in

the method of its operation, that order would not

relieve the plaintiff from exercising the care and

prudence that an ordinarily careful person would

exercise under the circumstances, and if the plain-
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tiff did not understand the operation of the engine,

yet did not exercise the care that an ordinarily

prudent man would have exercised, under the cir-

cumstances, but without knowing how to operate the

engine, undertook to run it, and negligently and

carelessly undertook to put his foot upon the brake,

and by reason of his negligence in so doing, fell or

was thrown into the gearing of the machine, and

that his negligence in attempting to operate the

engine and in attempting to put his foot upon the

brake, was the proximate cause of the injury he re-

ceived, then the plaintiff is not entitled to recover.

That is to say, gentlemen, it comes back to the propo-

sition that the duty of the servant is a correlative

one. He must exercise care to avoid in,puy to him-

self. He is under as great obligation to provide for

his own safety from such dangers as are known to

him, or as are discernible by ordinary care on his

part, as the master is to provide for him. A man can

not go blindly into a terrible danger, and, if he is in-

jured, hold his employer, but whether he does go

blindly into it is a question of fact. Now, consider

whether or not Kovec was told to operate that en-

gine; consider the engine; consider the brake; the

,
gearing was exposed; there is no question about that.

But it seems to me that you will find the more mate-

rial matter in the case to be the question of the

operation of the machine by the brake. Consider

whether the plaintiff acted as a man of ordinary

prudence would have acted; whether or not, when
he saw the exposed gearing, he acted as a man of

ordinary prudence and care would not have acted.
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Those are questions to be arrived at by a fair con-

sideration of all the evidence there is in the case.

You may believe that the plaintiff was not employed

to do the work in which he was engaged at the time

of the injury, yet if you believe that he engaged in

the work without objection, and that the risks and

dangers thereof were open and patent to his sight

and understanding, then he occupies the same posi-

tion he would have occupied if he had been origin-

ally employed to run the engine, and if he was in-

jured by reason of such open and patent risk,—if

there was any such,—his injury was the result of

risks which were assumed by him, and he is not en-

titled to recover.

Now, after weighing the evidence, gentlemen, if

you find that he has sustained his averments as to

negligence by a preponderance of the evidence, you

will then proceed to consider the question of dam-

ages. If you find he has not proved negligence, or

if you find that he contributed directly to his injury,

or that he assumed as an ordinary risk of his em-

ployment the risk of being hurt, then you should

find for the defendant. If you find for the defendant,

that will end the case. But if you find for the plain-

tiff,, you will then proceed to consider the question of

damages.

Now, in the assessment of damages, the law trusts

very largely to the sound judgment and good fair-

minded sense of twelve men. Damages are not given

in a ease of this kind by way of punishment of a de-

fendant. There is no question of that kind involved.
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Tliev are given, in so far as the law can measure a

standard of damages, as a monetary compensation

for the pain and suffering that may have been en-

dured by the party who has been injured, and in a

sum to compensate him for his impaired capacity to

earn money in the future. First, damages may be

awarded for such pain and suffering as the plaintiff

has endured,, or which the evidence shows he is rea-

sonably certain to endure in the future, if any, on

account of any injury he has sustained. Second, for

any loss of capacity to earn money or w^ages, which

has resulted to him from the injury he has received.

And third, for any disfigurement due to his injury.

In reaching a conclusion as to the amount which

may be assessed to the plaintiff on account of his

diminished capacity to labor, it is proper to take into

consideration the evidence offered in reference to the

expectancy of life and the cost of an annuity for a

man at the age plaintiff was when he was injured,

—

I believe he said he was twenty-nine years old at that

time,—and if you award him any damages under this

head, you may award him such an amount on account

of such diminished capacity, as would purchase an

annuity equal to the difference between what he could

have earned annually, had he not been injured, and

his earning capacity in view of his injuries, consider-

ing at the same time whether or not his earning

ca])acity would have diminished in time, owing to

advancing years. You will remember that Mr. Poz-

nanski was called to testif.y as to the expectancy' of

life of a man at the age of Kovec, and that certain

mortality tables that he read from were admitted in
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evidence before you. These tables are not binding

upon you. They are admissible as competent aids

to a jury in arriving at results in case they measure

damages. You might think that they were perfectly

competent for a period of time
;
you might consider

that a man in advancing years might or might not

earn so much money, or that he might or might not

require so much for his support. Consider what he

has been earning, and what he w^ould reasonably earn,

looking ahead some years.

All twelve of you must concur in any verdict that

is rendered. I will give you two forms of verdict.

Whichever expresses your finding, you will, by your

foreman, sign, and bring into court.

(Addressing Counsel:) You may dictate to the

stenographer any exceptions you have to the charge.

By Mr. NOLAN.—I don't think I have any excep-

tion to take to the instructions, if the Court please.

By Mr. DAY.—We have no exception to the

charge ; only our exception to the ruling of the Court

denying the defendant's motion to instruct the jury

to return a verdict for the defendant.

The COURT.— (Addressing Jury.) You may re-

tire, gentlemen.

(Whereupon at five o'clock P. M., the jury re-

tired to consider of their verdict.)

Thereafter the jury returned into court, with

their verdict, which verdict is in words and figures

as follows, to wit:
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In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

No. 884.

ANDREW KOVEC,
Plaintiff,

vs.

THE MONTANA COAL & COKE COMPANY (a

Corporation),
Defendant.

Verdict.

We, the jury in the above-entitled cause, find in

favor of the plaintiff and assess his damages in

the sum of Five Thousand ($5,000.00) Dollars.

Dated January 9th, 1909.

E. H. BRANDEGEE,
Foreman.

And now, in furtherance of justice and that right

may be done, the defendant presents the foregoing

as its bill of exceptions in this case, and prays that

the same may be settled and allowed, and signed and

certified by the Judge as provided by law.

Feby. 13, 1909.

0. M. HARVEY, and

CARPENTER, DAY & CARPENTER,
Attorneys for Defendant.

[Order Settling and Allowing Bill of Exceptions.]

I hereby certify that the above and foregoing Bill

of Exceptions is a true Bill of Exceptions, and order

that the same be signed, settled, allowed and filed this

13th day of March, 1909.

WILLIAM H. HUNT,
Judge.
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[Endorsed] : Title of Court and Cause. Bill of

Exceptions. Filed March 13, 1909. Geo. W.
Sproule, Clerk.

And thereafter, to wit, on the 15th day of March,

1909, defendant filed its Assignment of Errors

herein, being in the words and figures following,

to wit:

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

ANDREW KOVEC,
Plaintiff,

vs.

MONTANA COAL & COKE COMPANY (a Cor-

poration),

Defendant.

Assignment of Errors.

Comes now the defendant in the above-entitled ac-

tion, and files the following assignment of errors upon

which it will rely in the prosecution of the writ of

error in the above-entitled action

:

1. The Court erred in overruling defendant's mo-

tion for nonsuit made at the close of the testimony in

behalf of plaintiff, for the reasons set forth as the

grounds of said motion.

2. The Court erred in overruling the defendant's

motion to instruct the jury to return a verdict for the

defendant made at the close of the entire testimony,

for the reasons set forth as the grounds of said mo-

tion.
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In order that the foregoing assignment of errors

may be and appear of record, the defendant presents

the same to the Court, and prays that such disposi-

tion may be made thereof as in accordance with law

and the statutes of the United States in such cases

made and provided, and that the judgment of the

Circuit Court of the United States for the District of

Montana be reversed and the said Circuit Court be

directed to grant a new trial of said cause.

CARPENTEE, DAY & CARPENTER,
Attorneys for Defendant and Plaintiff in Error.

[Endorsed] : Title of Court and Cause. Assign-

ment of Errors. Piled Mar. 15, 1909. Geo. W.
Sproule, Clerk. By C. R. Garlow, Deputy Clerk.

And thereafter, to wit, on the 15th day of March,

1909, defendant filed its Petition for Writ of

Error herein, being in the words and figures fol-

lowing, to wit:

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

ANDREW KOVEC,
Plaintiff,

vs.

MONTANA COAL & COKE COMPANY (a Cor-

poration),

Defendant.

Petition for Writ of Error and Supersedeas.

The Montana Coal and Coke Company, the defend-

ant in the above-entitled cause, feeling itself ag-
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grieved by the verdict of the jury, and the judgment

entered thereon on the 9th day of January, 1909,

comes now by Carpenter, Day & Carpenter, its attor-

neys, and petitions said court for an order allowing

the said defendant to prosecute a writ of error to the

Honorable, the United States Circuit Court of Ap-

peals for the Ninth Circuit, under and according to

the laws of the United States in that behalf made and

provided, and also that an order be made fixing the

amount of security which the defendant shall give,

and furnish upon said writ of error, and that upon

the giving of such security, all further proceedings

in this court be suspended and stayed until the deter-

mination of said writ of error by the United States

Circuit Court of Appeals for the Ninth Circuit.

And your petitioner will ever pray.

CARPENTER, DAY & CARPENTER,
Attorneys for Defendant.

[Endorsed] : Title of Court and Cause. Petition

for Writ of Error and Supersedeas. Filed Mar. 15,

1909. Geo. W. Sproule, Clerk. By C. R. Garlow,

Deputy Clerk.
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And thereafter, to wit, on tlie 15th ,day of March,

1909, an Order Allowing Writ of Error was duly

made and entered herein in the words and figures

following, to wit

:

At a stated term, to wit, the October term, A. D.

1908, of the Circuit Court of the United States

of America, of the Ninth Judicial Circuit, in and

for the District of Montana, held at the court-

room in the City of Helena, State of- Montana,

on Monday, the 15th day of March, in the year

of our Lord, one thousand nine hundred and

nine. Present, the Honorable WM. H. HUNT,
District Judge, sitting as Circuit Judge.

ANDREW KOVEC,
Plaintiff,

vs.

MONTANA COAL & COKE COMPANY (a Cor-

poration)
,

Defendant.

Order Allowing Writ of Error.

Upon motion of Messrs. Carpenter, Day & Carpen-

ter, Attorneys for Defendant, and upon filing a peti-

tion for a writ of error and an assignment of errors,

it is ordered that a writ of error be and hereby is

allowed to have reviewed in the United States Cir-

cuit Court of Appeals for the Ninth Circuit, the

judgment heretofore entered herein, and that the

amount of bond on said writ of error be and hereby

is fixed at seventy-five hundred dollars.

March 15th, 1909.

WILLIAM H. HUNT,
Judge.
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[Endorsed] : Title of Court and Cause. Order

Allowing Writ of Error. Filed and entered March

15, 1909. Geo. W. Sproule, Clerk.

And thereafter, to wit, on the 15th day of March,

1909, an Order Fixing Amount of Bond was duly-

made and entered herein, in the words and fig-

ures following, to wit:

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

ANDREW KOVEC,
Plaintife,

vs.

MONTANA COAL & COKE COMPANY (a Cor-

poration),

Defendant.

Order Fixing Amount of Bond.

The defendant, the Montana Coal & Coke Com-

pany, having this day filed its petition for a writ of

error from the decision and judgment thereon made

and entered herein, to the United States Circuit

Court of Appeals in and for the Ninth Judicial Cir-

cuit, together with an assignment of errors within

due time, and also praying that an order be made fix-

ing the amount of security which defendant should

give and furnish upon said writ of error, and that

upon the giving of said security, all further proceed-

ings of this court be suspended and stayed until the

determination of said writ of error by said United

'States Circuit Court of Appeals in and for the Ninth
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Judicial Circuit, and said petition having tliis day

been duly allowed:

Now, therefore, it is ordered that upon the said

defendant, the Montana Coal & Coke Company filing

with the Clerk of this Court a good and sufficient bond

in the sum of seventy-five hundred dollars to the ef-

fect that if the said defendant, the Montana Coal &
Coke Company, the plaintiff in error, shall prosecute

the said writ of error to effect, and answer all dam-

ages and costs if it fails to make its plea good, then

the said obligation to be void; else to remain in full

force and virtue, the said bond to be approved by the

Court, that all further proceedings in this Court be,

and they are hereby suspended and stayed until the

determination of said writ of error by the said United

States Circuit Court of Appeals.

Dated March 15, 1909.

WILLIAM H. HUNT,
Judge.

[Endorsed] : Title of Court and Cause. Order

Fixing Amount of Bond. Filed and Entered March

15, 1909. Geo. W. Sproule, Clerk.
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And thereafter, to wit, on the 15th day of March,

1909, Bond on Writ of Error was filed herein,

being in the words and figures following, to wit

:

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

ANDREW KOVEC,
Plaintiff,

vs.

MONTANA COAL & COKE COMPANY (a Cor-

poration)
,

Defendant.

Bond on Writ of Error.

Know All Men by These Presents: That we, the

Montana Coal & Coke Company, as principal, and the

National Surety Company, a corporation organized

and existing under the laws of New York and au-

thorized to become sureties upon bonds and under-

takings in the Circuit Court of the United States,

as surety, are held and firmly bound unto Andrew

Kovec, plaintiif above named, in the sum of seventy-

five hundred dollars, to be paid to the said Andrew

Kovec, his executors or administrators, to which pay-

ment well and truly to be made, we bind ourselves and

each of us jointly and. severally, and our and each of

our successors, representatives and assigns, firmly

by these i^resents.

Sealed with our seals and dated the 15th day of

March, 1909.

Whereas, the above-named defendant, Andrew

Kovec, has sued out a writ of error to the United
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States Circuit Court of Appeals for the Niiitli Cir-

cuit, to reverse the judgment in the above-entitled

cause by the Circuit Court of the United States for

the District of Montana.

Now, therefore, the condition of this obligation is

such, that if the above named Montana Coal and

Coke Company shall prosecute said writ to effect and

answer all costs and damages if it shall fail to make

good its plea, then this obligation shall be void ; other-

wise to remain in full force and virtue.

In witness whereof, the said parties have caused

these presents to be signed in their corporate name

the day and year herein first above written.

MONTANA COAL & COKE COMPANY,
By CARPENTER, DAY & CARPENTER,

Its Attorneys.

NATIONAL SURETY COMPANY,
By R. A. ERASER,

A. L. SMITH,
Attorneys in Fact.

Foregoing bond approved this 15th day of March,

1909.
WM. H. HUNT,

Judge.

[Endorsed] : Title of Court and Cause. Bond on

Writ of Error. Filed March 15, 1909. Geo. W.

Sproule, Clerk.
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And thereafter, to wit. on the 15th day of ^March,

1909, a Writ of Error was duly issued herein,

which said Writ of EiTor is hereto annexed, be-

ing in the words and figures following, to wit

:

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

AXDEEW KOVEC,
Plaintiff,

vs.

MONTANA COAL & COKE C0:MPAXT (a Cor-

poration),

Defendant.

Writ of Error [Original].

United States of America,—ss.

The President of the United States, to the Honorable

the Judge of the Circuit Court of the United

States, for the District of Montana, Greeting

:

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said Circuit Court before you, or some of you,

between the Montana Coal & Coke Company, the

plaintiff in error, and Andrew Kovec, the defendant

in error, a manifest error hath happened, to the great

damage of the said Montana Coal & Coke Company,

plaintiff in error, as by its complaint appeai*s.

We, being willing that error, if any hath been,

should be duly connected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then
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under your seal, distinctly and openly, you send the

records and proceedings aforesaid, with all things

concerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, together with

this Writ, so that you have the same at the City of

San Francisco, in the State of California, on the 29th

day of April, next, in the said Circuit Court of Ap-

peals, to be then and there held, that the record and

proceedings aforesaid being inspected, the said Cir-

cuit Court of Appeals may cause further to be done

therein to correct that error, what of right, and ac-

cording to the laws and customs of the United States,

should be done.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, the 15th day of March, in the year of

our Lord, one thousand nine hundred and nine.

[Seal] GEO. W. SPROULE,
Clerk of the United States Circuit Court for the

Ninth Circuit, District of Montana.

Allowed by

:

WILLIAM! H. HUNT,
District Judge.

Service of the within writ of error and receipt of a

copy thereof is hereby admitted this 15th day of

March, 1909.

J. F. O'CONNOR,
WALSH & NOLAN,

Atorneys for Defendant in Error.

Return to Writ of Error.

ANSWER OF COURT TO WRIT OF ERROR.
The Answer of the Honorable, the Circuit Judges

of the United States, Ninth Circuit, in and for the

District of Montana, to the foregoing Writ.
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The record and proceeding? whereof mention is

made, with all things touching the same, I certify,

under the seal of said Circuit Court, to the United

States Circuit Court of Appeals for the Ninth

Circuit, within mentioned, at the day and place with-

in contained, in a certain schedule to this writ an-

nexed, as within I am commanded.

By the Court.

[Seal] GEO. W. SPEOULE,
Clerk.

[Endorsed]: No. 884. United States Circuit

Court, District of Montana. Andrew Kovec, Plain-

tiff, vs. Montana Coal & Coke Company, a corpora-

tion. Defendant. Writ of Error. Filed March 16,

1909. Geo. W. Sproule, Clerk. Carpe»ter, Day &
Carpenter, Attorneys for Defendant.

And thereafter, to wit, on the 15th day of March,

1909, a Citation was duly issued herein, which

said Citation is hereto annexed, being in the

w^ords and figures following to wit

:

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Montana.

ANDREW KOVEC,
Plaintiff,

vs.

MONTANA COAL & COKE COMPANY, (a Cor-

poration),

Defendants.
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Citation [on Writ of Error—Original].

United States of America,—ss.

To Andrew Kovec, Greeting

:

You are hereby cited and admonished to be and

appear, at a term of the United States Circuit Court

of Appeals for the Ninth Circuit, to be holden at the

cit}^ of San Francisco, California, on the 29th day of

April, 1909, pursuant to a Writ of Error, filed in the

Clerk's office of the Circuit Court of the United

States, Ninth Circuit, District of Montana, wherein

the Montana Coal & Coke Company is plaintiff in

error, and you are defendant in error, to show cause,

if any there be, why the judgment in tht; said writ of

error mentioned should not be corrected, and speedy

Justice should not be done to the parties in that be-

half.

Dated March 15, 1909.

WILLIAM H. HUNT,
Judge.

Due and timely service, and a copy of the foregoing

citation acknowledged, this 15th day of March, 1909.

J. F. O'CONNOE,
WALSH & NOLAN,

Attorneys for Andrew Kovec, Defendant in Error.

[Endorsed]: No. 884. United States Circuit

Court, District of Montana. Andrew Kovec, Plain-

tiff, vs. Montana Coal & Coke Company, a Corpora-

tion, Defendant. Citation. Filed March 16th, 1909.

Geo. W. Sproule, Clerk. Carpenter, Day & Carpen-

ter, Attorneys for Defendant.
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Clerk's Certificate to Transcript of Record.

United States of America,

District of Montana,—ss.

I, Geo. W. Sproule, Clerk of the United States

Circuit Court, Ninth Circuit, in and for the District

of Montana, do hereby certify and return to the

Honorable, the United States Circuit Court of Ap-

peals for the Ninth Circuit, that the foregoing

volume, consisting of 262 pages, numbered consecu-

tively from 1 to 262, inclusive, ii= a true and correct

transcript of the pleadings, process, orders, judg-

ment, and all proceedings had in said cause, and of

the whole thereof, as appears from the original re-

cords and files of said Court in my possession as such

Clerk; and I further certify and return that I have

annexed to said transcript and included with said

paging the original writ of error and citation issued

in said cause.

I further certify that the costs of the transcri]:)t of

record amount to the sum of two hundred seven 20/-

100 dollars ($207.20/100), and have been paid by the

plaintiff in error.

In Witness Whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court at Helena,

Montana, this 25 day of March, A. D. 1909.

[Seal] GEO. W. SPROULE,
Clerk.
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[Endorsed]: Xo. 1705. United States Cimiit

Conrt of A])])eals for tlie Ninth Circnit. Tlie Mon-

tana Toal & Coke Coni]3any (a Corporation), Plain-

tiff in Error, vs. Andrew Kovec, Defendant in Error.

Transcript of Record. Upon Writ of Error to the

United States Circuit Court for the District of Mon-
tana.

Filed March 31, 1909.

F. D. MONCKTON,
Clerk.
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FOR THE

NINTH CIRCUIT.

THE MONTANA COAJ. & COKE COMPANY,
(A Corporation),

Plaintiff in p]rror,

vs.

ANDREW KOVEC,

Defendant in Error.

BRIEF FOR PLAINTIFF IN ERROR.

Tliis is a writ of error sued out by the Montana Coal &

Coke Company to review a judg:nient for $5000 and costs

recovered against it in the District Court of the United

States, Ninth Circuit, District of Montana, in an action

brought by Andrew Kovec to recover damages for in-

juries received while working in the coal mine of plaintiff

in error, resulting in the loss of his right hand at the

wrist. The negligent nets are set forth in the Complaint

as follows: (Trans, p. 2.)

II.

That iirior to the 23d day of September. 1907, the

lilaintift" was in the employ of the defendant, Montana

('oal & Coke Company, as a commoji miner in the mines

of said comivany at Aldridge, Montana; that likewise

the defendant Louis Testovarsnick, was at said time

employed by the defendant, Montana Coal &' Coke Com-
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pany, as foreman or shift boss, and tliat he had charge

of and supervision over certain of the men employed

in said mines by the said defendant, Montana Coal &
Coke Company, among whicli men that the said defend-

ant, Louis Testovarsnick, had supervision over was tliis

l)l;iiiitiff.

ni.

Plaintiff alleges tliat on or about the 23d day of Sep-

tember. 1907, and while this plaintiff was employed as

aforesaid as a common miner, the defendant instructed

and directed this plaintiff to take charge of, and operate

a certain hoisting electric engine which was used in the

operation of said mines by the said defendant, the Mon-

tana Coal & Coke Company. Tliat the plaintiff expressed

a doubt as to his ability to operate said engine, as he

was no engineer, and knew absolutely nothing about the

mechanism of an engine, and objected to taking chargt

of said engine, but was assured by the defendants that

he was qualified to take charge of this work, and was

]iersuaded by said defendants to proceed to operate the

said engine belonging to said com]:)any as aforesaid,

and did operate said engine up to the time of the accident

jieroinafter referred to,

TV.

That the defendants instructed this plaintiff to take

charge of said hoisting engine as aforesaid, with full

knowledge that the ])laintil"f was ignorant and had no

experience in the operation of such an engine, and was

no engineer, and knew that the running of said engine

was dangerous and knew that the plaintiff did not know

anything about the dangers attending the o])eration of

said engine, and that the said defendants did not in any

wnv instruct the ]i1aintiff Imw to manage or operate said
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engine, and did not advise or warn the i)laintift" of the

dangers attendant to the operation of such an engine,

but merely compelled him to take charge of, and run

said engine.

V.

That the said defendants, Montana Coal & Coke Com-

pany and Louis Testovarsnick, were negligent in direct-

ing and compelling this plaintiff to operate said engine

\\'ithout first having fully instructed him as to the

medianism of said engine, and as to how the same was

operated, and that they were negligent in not warning

the jDlaintiff of the dangers to an inexperienced man

running such an engine, and that it became and was

the dut}" under the circumstances herein set forth, and

in the exercise of due care on the part of said defendants

toward the plaintiff to fully instruct the plaintilf as to

how the said engine was managed, and should have

warned the plaintiff as to the dangers attendant to the

handling and operation of sucli an engine, but that the

said defendants utterly disregarding their duty toward

the jilaintitf, failed to instruct the plaintilf as to how

the said engine was run and failed to warn the plaintiff

against the dang-ers of running such an engine.

vr.

Tliat while the plaintiff was em})loyed as aforesaid,

and while tliis plaintiff was ojjerating said hoisting en-

gine as aforesaid, and in the course of his duties, on

the said 23d day of September, 1907, lie was ordered

to stop and shut off the power of said hoisting engine

and while the plaintiff was attempting to stop said engine

he was obliged to ))lace his foot on the brake of said

engine, and that when attem])ting to so place his foot on

the lirnko, the brake bos^an to vil)rat(> verv violentiv, and
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by reason of such vibration of said brake, this plaintiff,

in so attempting: to place his foot on said brake, was

thrown against and into the gearing portion of said

engine, and by means of such fall, j^laintiff 's right hand

was caught in the gearing portion of said engine and

was taken off at the wrist, and that this plaintiff suffered

other physical injuries.

VII.

Plaintiff further alleges that there were no guards

or any protection whatever surrounding the gearing por-

tion of said engine, and that the said gearing portion

was left exposed bv reason thereof. That the defendant,

Montana Coal & Coke Company, in the exercise of due

care and diligence could have known, and in fact did

know that there were no gniards or protection whatever

surrounding the gearing portion of said engine, and

that the same was exposed as aforesaid, and that it was

the duty of the said defendant, Montana Coal & Coke

Company, in the exercise of due care and diligence on its

part towards it employees, to have the gearing portion

of said engine protected by means of guards or other-

wise, in order that accidents of this character would be

avoided, but that the said defendant, Montana Coal &

Coke Company, utterly disregarding its duty in respect

•to having said gearing portion of said engine protected

as aforesaid, left the said gearing portion fully exposed

and unprotected.

VIII.

That by reason of the negligence of the defendants in

ordering and compelling this plaintiff to operate said en-

gine with full knowledge that the plaintiff was not conver-

sant with the mechanism and handling and the operation

of said hoisting engine, and knowing the dangers attend-
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ant to the operation of an engine by an inexperienced

man, and not having advised the plaintiff as to the dan-

gers incident to the operation of said engine, and not hav-

ing instructed the plaintiff how to operate, manage and

control the said engine, and by reason of the negligence of

the defendant, Montana Coal & Coke Company, in not

having the gearing portion of said engine properly

guarded and protected and by reason of its having left

the gearing; portion of said engine unguarded and un-

protected, tliis plaintiff liad his right hand taken off at

the wrist, and suffered severe pain, and other physical

damage, and has since, and is now. and will always re-

main unable to do any physical labor. That the plaintitf"

was of the age of twenty-nine years and capable of earn-

ing One Hundred Ten Dollars ($110.00) per month, and

did eurn on an average of One Hundred and Ten Dollars

($110.00) per month, but that by reason of said injuries,

plaintiff's earning capacity has been |>ermanenth' and

almost totally disabled. That by reason of the premises,

the plaintitf has been damaged in tlie sum of Thirty

Thousand Dollars ($30,000).

Tlie answer consisted of a general denial and special

defenses of assumi)tion of risk and contrilmtory negli-

gence. (Trans, p. 19.)

Tlie ]ilaintiff by his replication denied generally the

allegations of contributory negligence and as to the de-

fense of assumption of risk denied that he was familiar

with the use of the nuichine causing the injuiw or that he

had been advised as to its working. (Ttans. ]). 2.").)

A demurrer on the part of Louis Testovarsnick was

sustained and tlie action dismissed as to him.

This case was tried to a jury, and at the close of the

te^timonv on behalf of the ]>laintiff. the defendant moved
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for a non-suit upon the following grounds: (Trans, p.

147.)

"Tlie (Icfndant now niovos the Court for a non-suit on

the ground that the ])laintiff has failed to establish tlie

case, as pleaded, and has failed to establish any ground
of liability on the ])art of the defendant in tliis, (1) that

Ihe evidence fails to show that the phiintiff was recjuired

to operate the engine at the time he testifies he operated

it. and (2) that if it could be held that he was required

to operate the engine at that time, the evidence is uncon-

tradicted as to the point that the dangers from tlie opera-

tion of the engine with an exjjosed cog-wheel were obvious

and ordinary, and were such as were assunied by the

])laintiff, and that whatever statement was made to liiui

by the foreman would not waive such assumption of

responsibility."

The court denied the motion and the defendant ex-

cepted.

And at the close of the entire testimony the defendant

moved the court for an instruction to the jury to return

a verdict for defendant ni)On the following grounds:

(Trans, p. 249.)

"(A) There is no evidence to show tliat the plaintillf

was required to operate the engine in question at the time

he undertook to operate it.

(P>) The evidence shows that tlie danger from operat-

ing the engnne with an exposed cog-wheel was obvifjus

and ordinary, and such as was apparent to an ordinarily

l»rndent ])erson, for which reason the i)laiTitiff assumed

the risk incident to such emi)loyment.

(C) The evidence shows that the danger from .q^erat-

ing the engine with an exposed cog-wlieel was ol)vious

and ordinary, and the plaintiff accepted the emi>loyment

without protest or promise of assistance or instruction.

(Di The evidence shows that the proximate cause of

the injury to plaintiff was the negligence of the
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plaintiff in the manner of putting- his foot upon the brake.

(E) There is no evidence to show that injury to the

plaintiff was proximately caused by the failure of the

defendant to instruct the plaintiff in the operation of the

engine, and the dangers to be guarded against."

The foregoing motion was thereupon denied by the

court.

To which ruling of the court tlie defendant, by its coun-

sel, then and there excepted.

ASSIGNMENT OF ERRORS. .

1. The C'ourt erred in overruling defendant's motion

for non-suit made at the close of the testimony in behalf

of plaintiff, for tlie reasons set forth as the grounds of

said motion.

2. The Court erred in overruling the defendant's

motion to instruct the jury to return a verdict for the

defendant made at the close of the entire testimony, for

the reasons set forth as the grounds of said motion.

ARGUMENT.
The assignment of errors raises three (piestions, wlii( li

may l)e tlius stated

:

1.- Was the j^laintiff' rcfpiii-cd to oiyerate the engine

in question at the time he undertook to operate it?

2, Was the danger from operating the engine with an

exposed cog-wheel obvious and ordinary, so as to charge

the i)laintiff with the assumption of the risk of 0]>erat-

ing it?

.'). Was the ])roximate cause of the injury tlie failure

of the defendant to instruct the plaintiff' in the use of

the engine, or was it the negligence of the plaintiff in

the manner of attempting to i>ut liis foot on the brake.

The plaintiff was twenty-nine yeai*s of age, an Austrian

bv l)irth. but bad been at work in tlie coal mines of tlie
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defendant eoni])any in Montana for over ten years

^ Trans, p. 34), and in point of service was the senior of

any of the miners who testified on the trial. He was

employed as an ordinary miner to dig coal, but on the

day of tlie accident was engaged in cleaning out and

timbering an air shaft in the mine, at which place he had

been working for over a week. (Trans, p. 50.) With him

was working another An>^trian by the name of Stinigel.

The place off of which the plaintiff was working was

called a slant, and the small cars containing coal or waste

was hauled up the slant or incline one at a time by means

of a cable and a hoisting engine, operated by electricity.

A¥lien the cars reached the top of the slant or incline they

were thrown onto the main track and taken out by mules

to the surface. The hoisting engine was a simple affair

similar to that used for hoisting materials upon build-

ings, the cable or ro]ie winding around the drum. The

gearing consisted of two cog-wheels, one hirge one and

one small one, and the machinery was started by pulling

down on a lever, which turned on the current. It was

sto])]3ed by releasing the lever, thus breaking the current,

and there was a friction brake, operated by a foot treadle,

v.-hich would check the motion of the drum. Tlip engine

was placed on timbers or cross ])ieces, and the foot treadle

was down between these timbers directly in front of the

Operator, wiien standing in position to throw on or dis-

connect the current. The large gear or cog-wheel was

about three feet in diameter and was uncovered, and was

right close to the operator on his left hand side and in full

view. (Testimony of Nate Drunnnond, a witness for

plaintiff. Trans, p. 88-105.) The machinery was ]>er-

feetly constructed, but the case was tried ujion the theoiy

that it was the dntv of the com]-)any to have fully advised
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the plaintiff of the manner of oj>erating it. (Trans, p.

301.)

The machine was ordinarily o]ierated by an engine man
assisted by a rope rider, whose duty it was to attach the

rope or cable to the cars down in the slant and ride on

the cars up to the switch, and there detach them and run

them on to the main track. The engineer took the cars

out on the main track by mules and is generally spoken

of as a driver. (Trans, pp. 115-119.) The number of

men employed in the operation of hoisting depended upon

the amount of coal being taken out. At times the engineer

did nothing but hoist coal, and two drivers were used

to haul the coal out of the main entry. At other times

only one driver was used who also ran the engine, and on

one of the shifts the miners did their own hoisting. On

the day of the accident the rope rider was present with

the car; only one driver was on duty, and at the time

of the acx?ident he had gone further in on the main entry

to get out some cars. (Trans, pp. 136-137.) Xo one saw

the accident. The plaintiff on his direct examination

(Trans, pp. 35-46) testifies that on the morning of the

accident the foreman told him and his partner to pull up

the cars when the driver was absent. That when the

driver went inside he (the plaintiff) went up to pull the

ear up, and started the engine. ''1 took hold with one

hand, kind of that way (illustrating), so that I could work

the hoisting engine. . . . T turned that loose when

the car got up, and when the car come up, 1 tried to step

on the brake, but the brake was moving so fast T couldn't

step on it, and I missed it, and then T fell right in."

"Q. Just ex])hiin to the jury what the brake was
doing.

A. The brake wa.s shakinu-, fivino- arou?i(l, and I
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missed it. I didn't step on it. 1 missed it.

Q. You didn't get j^our foot on the brake?

A. No; I missed it and fell right in.

Q. Was the brake going back and forth laterally, as

well as up and down?
A. Yes, sir; all ways.

Q. AVhy did you atteni])t to put your foot on the brake,

Andrew ?

A. I tried to stop the ro])e.

"

"Q. Could you have taken hold of anything else to

stop the engine besides plaeinf"- your foot upon the brake?

A. No; you can't.*******
Q. Was there any covering over the gearing portion

of the engine?

A. No ; not before.

Q. Wliere was the gearing portion of the engine with

reference to where the brake was?

A. The brake was under the gearing.

Q. The brake was under the gearing?

A, Yes. You step with the foot on it. It is a kind

of a foot brake."

"Q. When you atteniptod to put your foot upon the

brake, you missed it?

A. Yes; and I fell into tlie gearing.

Q. What portion of your body went into the gearing

l)ortion of the engine?

A. The rope rider come up and pulled my hands out.

My hands were right in the gearing.

Q. You say your hands. Which hand?

A. The right hand."*#»*»#
"Q. Where were you, Andrew, when Testovarsnick,

the foreman, told you to pull up the cars, with reference

to where the engine was? How far away from the engine

were you?

A. I was over thirty feet.

Q. Over thirty feet?
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A. Thirty feet, or something like tliat.

Q. Why did you go to the engine when you went to

pull up the cars?

A. I fell in.

Q. No
;
you don't understand me. I say, why did you

go to the engine when you attempted to pull the ears out

of the mine!

A. I don't understand you exactly.

Q. How often did you use this engine before, for the

purpose of pulling cars out of the mine! Did you ever

use the engine before!

A. No.

Q. Then why did you go to the engine when your fore-

man told you to pull the cars out?

A. Because I am scared of getting fired or something

like that. Of course I have got a family. I have to work.

Q. Did you ever operate any kind of an engine like

that before!

A. No, sir.

Q. Did you ever use this engine before this particular

morning!

A. No, sir.

Q. How long had you used this engine that morning

when you went into the gearing portion of it!

A. I was just on the first car.

Q. The first car!

A. Yes.

Q. How long had you been using it before you got

injured! How many minutes!

A. About ten or five minutes.

Q, About ten or five minutes!

A. Yes.

Q. How long had Testovarsnick been your foreman

before you were injured!

A. About four or something like that, or five.

Q. Four years! About four years?

A. About four.

Q. He had been your foreman then before for about
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four years?

A. Yes; T couldn't say exactly when he started. Tt

was about four years, anyway."
"Q. Wliat were you doings during the four years that

1'estovarsniek was foreman of the mine"!

A. Dig-ging coal.

(}. Digging coal f

A. Yes.

Q. What were you doing just before you were ordered

to pull up these cars by means of the engine!

A, I was in the air shaft there. I was working there.

I was loading coal and rock out there when it caved in

there.

Q. How long before the accident hap]iencd was it that

you were doing this work ?

A. I was there workino- about a week ; over a week.

Q. About a week?

A. Yes.

Q. A\niat were yon doing the day l)eforc you were in-

jured?

A. The day before?

Q. Yes; on the 22d of September wliat were you

doing? AVliat were you doing on that day ?

A. I was just working there in that i)lace, loading

coal and rock out.

Q. Loading coal and rock out?

A. Yes; and timbering.

Q. What were you loading coal and rock into?

A. Putting it into a car.

Q. What did you do the day before that ?

A. The same.

Q. Going back now to the time when the foreman told

you to take charge of the engine. Did he tell you how,—

what did he tell you that morning? Wliat did he say to

you ?

A. He just told me to get in and ])ull the cars uj) when

his driver had no time to pull them.

O. Did he tell vou how to run the engine?



vs. Andrew Kovec. 13

A. No.

Q. Did lie say anything else to yon at that time ? Did
he say anything- else to you at that time except to tell

you to pull the cars up when the driver was not there?

A. No; he didn't tell me anything besides that.

Q. He said nothing else I

A. No.

"Q. Why didn't you tell the foreman, when he told

you to take charge of this engine, that you didn't know
anything about how to run it ?

A. Because I can't tell the foreman anything so as to

get to discharge me or something like that. T just got in

and worked.

Q. Did you say anything when he told you to do thatf

A. I didn't say anything at all. I just went to work.

"

We give the witness' cross examination in full which

was as follows

:

"Q. How long have you been in this country, Mr.

Kovec?

A. About eleven or twelve years,— something like that.

Q. Wliere were you born?

A. I was bora in Austria.

Q. At what place?

A. Lieber.

Q. Can you read English?

A. No.

Q. Can you read the Austrian language?

A. Well, a little; yes.

Q. Where did you first work wlien you came to the

United States?

A. I worked th.ere in East Helena for a little while;

not very long.

Q. You worked in East Helena ?

A. Yes.

Q. How long did you work in p]ast Helena?

A. About half a month.

Q. Then you went \^^ to Aldrich ?
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A. Yes. Then I went up to Aldrieh.

Q. Wliat did yon do when yon first went np to Aid-
rich?

A. I was digging coal there.

Q. Had you ever dug any coal hefore?

A. No.

Q. When did you first get acquainted with Louis Tes-
tovarsnick? When did you first know him?

A. I knew him up there.

Q. AVliere?

A. At Aldrieh.

Q. He was there when you first went there?

A. What do you say?

Q. Was he there when you first went to Aldrieh?

A. I guess I was there before he was,

Q. You were there before he was?
A. Yes.

Q. You didn't know him in the old country?

A. No.

Q. Did you know Frank Strugel in the old country?

A. No.

Q. Wlien did you first know him?

A. Tn Aldrieh.

Q. How long has he been working tiliere?

A, I can't say how long he has been working there,

but it is a long time.

Q. He has been there ])retty nearly as long as you

have?

A. Well, pretty close.

Q. This coal that you dig out,—what do you do with

that? Do you put it in a car?

A. Yes."

Q. Then what becomes of the car? What do you do

with the car after you get it loaded with the coal ?

A. Just leave it in the switch.

Q. Who takes it out of the mine?

A. The driver. The driver takes it out.

0. A^Hio wa*^ the drlN-or at this time when von were
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hurt! Wlio was the driver tlienf

A. At that time the driver was Billy England.

Q. Were you mining coal that day you were injured!

A. I was timbering that day when I got hurt.

Q. You were putting in a set of timbers!

A. I was putting in a set of timbers, and fixing it up.

Q. You were really cleaning out an air shaft, were
you not!

A. What do you say f

Q. You were cleaning out an air shaft, were you noi.!

A. Yes; cleaning it and fixing it up.

Q. You were not mining coal that day at all!

A. Not mining coal!

Q. Yes; you were not mining coal that day!

A, I was loading coal in the car from this place.

Q. This stuff that you were putting in the car was

waste from the air shaft, was it not!

A. Well, sometimes we put coal in, too.

Q. That is, in your work there in the air shaft, when
you found any coal, you put it in!

A. Yes.

Q. But most of the stuff you took out that day was

trash out of that shaft, was it not ?

A. Yes.

Q. Had you been working in that particular place be-

fore that day ?

A. I had worked in there before, of course.

Q. How long before.

A. Over a week.

Q. Over a week!

A. Yes; something like that.

Q. Had you been mining in that part of the mine

before! Had you been working in that part of the mine

before this week!

A. One day before, I think. 1 don't know.

Q. How did you get in to where you work? ][o'y do

you get into the mine

!

A. 1 walked in.
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Q. You walked in!

A. Yes.

Q, Do you walk by where this engine is?

A. I went in and went to the main entry, and go right

in where the air goes.

Q. Had you ever seen this engine l)ei'ore tlie day you

Avent up there to try to work it ?

A. No; I hadn't seen it.

(^. You never liad se.en it before?

A. No.

Q. You had walked by there, in going to your work
in the mine, for a whole week, and didn't see the engine?

A. I seen the engine, but I didn't see it worked.

Q. I didn't ask you that. I asked you if you had ever

seen the engine before that day you tried to work it?

Had you ever seen the engine before that day?

A. I seen it when I went in.

Q. You saw it as you went by it on your way to your

work during this week?

A. Yes.

(.}. During this time that you worked in this plaoe,

during tliis week before you got hurt, was the engine

running every day?

A. I don't know whether it was running or not.

Q. How did you get the coal out of it wasn't running ?

A. r don't know. T just jmt tlie ears on the switch.

Q. That is all you had to do with it. You don't know

wliat became of the cars after that? You don't know what

became of the cars after you ]mt them on the sAxiti'h?

A. No.

Q. How far away from where the engine was, was this

switch ? How far away was this switch from whore the

engine Avas?

A. About over thirty feet.

Q. Al)out thirty feet?

A. Over thirty feet.

((). You had to go liy the engine, or you liad to walk

1)v the engine in order to get in wliere you wont to woi-lc?
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A. I went by the engine, and then went around back

to the place where I worked.

Q. Did you see anybody working the engine before

you undertook to work it that day?

A, I didn 't see it that day.

Q. I say before that day. During the week you \Yere

working there mining coal, did you see anyone working

the engine?

A. Well, England was pulling it up.

Q. When you worked in the other part of the mine,

did you ever see any other engines used for haiiling up
these cars of coal ?

A. Well, sure, I seen the engines, but there was some-

body running them. I never run any of them.

Q. You never ran any of them?

A. No.

Q. Didn't you run an engine oveu in what they call

No. 4?

A. No.

Q. You never ran an engine at all of any kind?

A. No.

Q. During all the time you were there, you never ran

an engine?

A. No.

Q. And never saw one run?

A. No.

Q. Never was around where it was running at all?

A. Not close.

Q. Never any closer to it than this distance of thirty

feet, which you say is the distance between the switch and

the engine when it is running?

A. No.

Q. How does the engine work ? How does it work in

])ulling up the cars?

A. I don't know exactly how it is worked.

Q. ^Miat does it look like? Has it got any wheels or

ropes, or anything?

A. Well, it has got wheels and roi)es.
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Q. Just tell the jury liow it looks.

A. I would have to have the interpreter in order to

understand it better.

Q. Well, never mind. We will get along without tlie

interpreter, I think. What time in the day was it when
you were hurt?

A. About ten o'clock 1 got hurt.

Q. What time did you go on shift?

A. Seven o'clock in the morning T went on shift.

Q. W\\o went with you?

A. Frank Strugel.

(.}. Was he your ))artner?

A. Yes.

Q. Was there nnybody else working in this slant with

you?

A. Not with me.

Q. Was there anyone else in the slant but you and

your ])artner, Strugel?

A. There was someone else in there, 1)ut T didn't know
who it was,—in that part.

Q, From that time, from seven until ten, was there

anyone else there but you and Strugel ?

A. No.

Q. Was there anyone else in the mine at all?

A. Yes; in the mine there was.

Q. Whereabouts in the mine were they working?

A. Down below, and back there, when we come in.

Q. What were they doing?

A. They wore digging coal, and all that kind of busi-

ness.

Q. ^^^len did Louis tell you that you liad to pull the

cars u]) if the driver was not there?

A. He told me that moraing.

Q. lie told you that morning?

A. Yes, sir.

Q. What time in the morning?

A. Before seven o'clock.

O. Before vou went to work?
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A. Yes, sir.

Q. Where was Louis at that time when he tokl yon
this ?

A. Down by the tool box.

Q. Was Frank Strugel with you when lie told you!

A. Yes ; he was with me.

Q. Did he tell you to pull them up, or did he tell

Strugel to pull them up!

A. He just told us to get in and pull it up.

Q. Y'^ou didn't say anything to him.

A. No; I didn't say anything to him.

(}. Did Strugel say anything?

A. No.

Q. Could Strugel run tlie engine?

A. No.

Q. Y^'ou didn't tell him you could not run the engine?

A. No. I didn 't ask him.

Q. You didn't ask him how to run the engine!

A. No.

Q. Or where the engine was!

A. No.

Q. Did you know where it was!

A. Yes.^

Q. How did you know that!

A. I knew where the engine was, because I had worked

in the back entry there.

Q. You had seen tlie engine before!

A. Of course, I had seen it.

Q. Did you know how to hook the cars on, so as to

pull them up!

A. Sure I knew that.

Q. You had done that often?

A. I put the car on the switch and put the pin on.

Q. Y^ou had often done that, had you not*! You did

that every day! You did that every day. didn't you ?

A. Yes
;
just the car.

Q. How did you get the tirst car out that morning!

A. That was the first car when I fell in.
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Q. That was the first car!

A. Yes, sir.

Q. You were working from seven to ten in getting that

one oar full ?

A. Yes ; we were timhering.

Q. You tinihered a wliile?

A. Yes.

Q. AMio ]mshed the ear out of tlie slant?

A. 1 pushed the oar out from tlie hack entry, and my
''buddy."

(Tn using the word ''buddy," the witness evidently

meant partner.)

Q. ^Vlio put it onto the rope? Who hooked the car on

to the rope!

A. Jerry Milautz, I guess.

Q. Wlio was he?

A. He was there.

Q. Wliat was he doing?

A. He was riding the rope.

Q. How do you mean ?

A. He just hooked the rope on to the oar.

Q. He is the fellow who hooks the oar on to the rope?

A. Yes.

Q, Was this ro])e that you hooked the car on to,—was

the other end of that attached to the engine?

A. Yes.

Q. WTiat kind of a rope was it, wire or cotton ?

A. Wire.

Q. Who went with you up to where the engine was?

A. I went up.

Q. By yourself?

A. Yes.

Q. Where was Jerry Milautz then?

A. He was right there.

Q. He was standing right near?

A. Yes; down below.

Q. Did you ask liiui anything about running the en-

gine?
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A. No.

Q. Or Strugel, either?

Q. You just went up and started the engine?

A. Yes.

Q. How did you start tlie engine?

A. I just went up to see anyone get in and see them
run that engine, but nobody was there. I never run it

before.

Q. When you got up there, you didn't find anyone at

the engine?

A. No.

Q. How did you get tlie engine started?

A. I had seen somebody run it before.

Q. You had seen somebody start it before?

A. Yes.

Q. Whom did you see running it ])efore?

A. I seen Billy England run it before.

Q. It was his business to run it, was it not? That is

what he was there for?

A Of course; but be was not there at that time.

Q. He was not there when you went up to the engine?

A. No.

Q. Had you seen him that morning?

A. No.

Q. Don't you know that bo had been bauling coal u})

all t'le morning?

A. No.

Q. And had simply gone into the entry wi^n bis loaded

cars to haul them out of the entry,, wlieji you svirted t^

run the engine?

A. He had gone inside some ])lace.

Q. What was he doing inside ?

A. He had gone to ]mll some cars inside.

Q. He had gone to pull some cars inside.

A. Yes.

Q. Tell the jury how you started the engine. It was

not running when you got up there, was it?

A. No.
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Q. How did you start it?

A. I had seen it. 1 had seen him hold that— I don't

know what you call it,—down, like this. (Illustrating.)

Q. The lever?

A. Yes. T seen him hold th lever down. That is all

I seen.

Q. Whom had you seen do that?

A. I don't know. He is not here,—that fellow.

Q. Did you ever see Billy Eng-land do it that way?
A. T seen him before once, but not that day.

Q. How did you know how to start the engine!

A. I didn't know how to start it. I just seen him do

that before.

Q. You didn't know what would ha])pen when you

pulled any of those levers?

A. No ; only I saw it going up and down.

Q. Wlien you pulled this thing with your left hand,

what happened?

A. That turned the engine.

Q. That turned the engine ? Whicli way did the engine

turn? Did it turn toward you or the other way?
A. Any place.

Q. Any place ? Now wh.en you pulled this lever down,

or turned this lever do-wn. did it pull the car?

A. Yes.

Q. Then when you let go of it, what happened?

A. Well, that handle has to be turned.

Q. The handle has to be turned?

A. The clutch.

Q. You have to turn the clutch, too, do you?

A. Yes.

Q. Did you do that?

A. I turned the clutch.

Q. Then what happened?

A. Then it ran.

Q. The engine ran then?

A. Yes.

Q. Did it draw the car up? j
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A. Yes.

Q. Did you know it would draw the car up when you
turned it on that way? Wliat did you do that fori

A. So as to pull the car up.

Q. How did you know that would pull the ears up '?

A. I had seen the other fellows do it.

Q. What did you do wlien the car got up to where you
wanted it to go?

A. I tried to stop it.

Q. How did you tiy to stop it?

A. I tried to stop it with tlie brake,

Q. Did you still hold on to the clutch?

A. I left that, and tried to step on the brake. The
brake was shaky, and I missed it.

Q. It was light there, was it not? There was a light

there, was there not?

A. Yes.

Q. You could see the machine?

A. Yes.

Q. You could see this brake shaking?

A. I could see it when I tried to step on it.

Q. You could see it?

A. I could see it, but I missed it.

Q. You missed it? But I say, you saw it there, did

you? When you started to step, couldn't you see the

brake?

A. Well, the rope was pretty close to me.

Q. Did you see this cog-wheel going around?

A. I seen it, but not when I started to step on the

brake.

Q. But when the machine was running, couldn't you

see the cog-wheel running around?

A. Yes.

Q. Do you know what makes it go around? Do you

know what made it go around?

A. The electric made it go around.

Q. Do you know how the electric got into the machine ?

Didn't it get in there by some of those things you imlled .'
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A. I don't know that.

Q. Wily did you pull them for, then? AAHiy did you
pull these levers if you didn't know what was going to

liappen"?

Q. Why did you pull the levers in the first place!

A. When the cars were going up—
Q. (Interrupting.) You pulled them to start the en-

gine, didn't you?

A. Yes, sir.

Q. That is what you wanted to do? You wanted to

start the engine?

A. Yes.

Q. "W^ien you wanted to stop the engine, did you let

go of the levers?

A. Yes.

Q. You let go of them?

A. Yes.

Q. Did anything stop at all?

A. I went to step on the brake to stop it.

Q. Did you ever see anyone try to step on the brake

before ?

A. No.

{}. How did you know it was a brake?

A. I could see the brake there around the wheel.

Q. You could see that that wias a brake there for the

purpose of stopping that wheel?

A. Yes.

Q. This cog-wheel,—how far away was that, can you

tell,—the cog-wheel that you fell into?

A. That was pretty close. Not very far.

Q. Tt was right near? It didn't have any top on it.

did it?

A, No; the brake was down here (indicating), and the

wheel was up here (indicating).

Q. Up alongside of the brake?

A. Yes.

Q. It didn't have any toj) on it, did it?

A. No.
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Q. It was revolving ? It was turning around ?

A. Yes.

Q. Going fast?

A. Going fast.

Q. Was it turning from you, or coming to you. Whicli

way was it turning! Was it turning to you?

A. It was coming to me.

Q. Now, this brake,—did you liave to put your foot

up or down to get your foot on to it?

A. It is not very high. It is something like that.

(Illustrating height of brake.)

Q. Just stand up and show the jury how you did that.

Catch hold of tlie levers you had liold of.

A. It was just about like this. I stood here on this

side of it. There is a brake on the side, like this, and I

just tried to step on it quick, so that the rope would not

lick me,—the rope that pulls the car out,—/ tried .'.) sf.f})

on it, and I missed it. I didn't step on it.

Q. So you didn't step on the brake at all, but missed

it?

A. I missed it and fell right in the wheel.

Q. Fell right in the wheel? If you had stepped on

the brake as you started to, you would not lia^e fallen,

would you?

A. T don't know whether I would fall or not. I don't

think I would. But if there was anything over those

wheels, I couldn't put my hands in.

Q. None of those things that you caught hold of threw

you into the wheel, did they?

A. Well, the brake threw me in.

Q. But you missed the })rake entirely?

A. Yes.

"

Q. And you fell because you missed the broke?

A. Yes.

Q. Wliere was Jerry Milautz when this lia])])cucd .'

A. He was with the ear.

Q. How far away was the car from you?

A. Not verv far. About ten feet, or something like
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tliat.

Q. Was he on the car, or just standing, alongside

of it?

A. He was going along side of tlie car, running. He
tried to put the brake on, so it would stop.

Q. As the car came along u]), he came ^vith ihe car,

did hef

A. Yes.

Q. Where was Strugel?

A. He was down at the place fixing something. I

don't know what he was doing.

Q. He didn't come u]> with the car at all, did he?

A. Not at that time.

Q. He didn't come up until after you got hurt?

A. He came up when I got hurt.

Q. Wliere was Louis at this time?

A. He was inside some place at that time.

Q. He wasn't anywhere around there, at all, was lie?

A. No.

Q. He was somewhere else in the mine?

A. Yes.

Q. Did he come there when you got hurt?

A. AVlien I got hurt he .come around.

Q. Jerry Milautz and Strugel came up, did they?

A. Yes.

Q. Did you tell Jerry how it happened?

A. T hollered to him. I said, "Hold me; I am on the

wheels.
'

'

Q. Who stopped the machine?

A. My hand stopped the machine.

Q. Your hand stoi^ped the machine?

A. Yes.

Q. It stopped as soon as you fell into it?

A. Yes.

Q. Wlio helped you out of it?

A. Jerry Milautz and Strugel.

Q. Was Louis there then?

A. Louis come u]) after that.
j.
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Q. Wliere did they take j-ouf Did they tak? you out

of the mine!

A, Yes ; they took me out of the mine. They put me
on a oar, and took me out.

Q. Did you ask Jerry Milautz to go up and pull the

ear up?

A. No.

Q. You had seen him there working with tli3 ears

right along, had you not?

A. Yes ; I seen him. He was the rope rider.

Q. That was his business ? It was his business to get

those cars up, was it not?

A. AVliose ?

Q. Jerry's?

A. No; he was just a rope rider.

Q. Well, it was his business to hook the cars on and
get them up?

A. Yes ; that was his l)usiness.

Q. That was his business ?

A. Yes.

Q. It was not your business ?

A. No.

Q. Your business was to fill the cars?

A. Yes.

Q. How long before had you seen England that morn-

ing?

A. I don't remember whether I seen him that morn-

ing or not.

Q, Had you seen anybody else pulling any cars up
that morning?

A. No; I didn't see it.

Q. How far inside of this slant—you call that a slant,

don't you, where you were working? You call that a

slant where you were working at that time?

A. Yes; we call that a slant. It goes back in. I was

working in an entry. This place had been worked thirty

feet.

Q. AVhat do you call this ])lnce where yon haul the
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cars u])? Do you call that a slant?

A. Yes; that is what I call a slant. That was an entry

where I was working. It was an air course.

Q. And it was a slant where they were i)ulling- the

coal up!

A. Yes.

Q. When they got the cars up to tlie engine, they

hooked the cars all together, and hauled them out with

a nude, didn't they?

A. Yes.

Q. That is wliat England did? He pulled the cars

np, and hooked them together, and moved them out,

didn't he? That is what Billy England was doing!

A. He was driving; yes.

It appeared in the testimony of one of the defendant's

witnesses that the plaintiff had operated this engine in

No. 1 slant (Trans, p. 240) and the plaintiff was called

in rebuttal, and testified (Trans, pp. 247-248') that lie

worked in the No. 1 slant for about a year with one Tony

Vassar as his partner; that on the 11 o'clock shift the

coal was hoisted by his partner and that he (the plaintiff)

never operated the engine but always rode upon the car.

Erank Strugel testified that he was with the plaintiff"

when the foreman told him that if the driver was not

there "they had to pull the cars up themselves." (Trans.

J).
()!).) That he, Strugel, didn't say anything to the

foreman, but that the plaintiff said, "We will do it if we

can," and that the foreman said. "Try it if you can."

(Trans, p. 72.)

Jerry ]\Iilautz, the rope rider, testified to what he saw

of the injury. He also testified that he had been running

tlie engine that morning and freipiently ran it when he

had anybody to ride tlie car. (Trans, p. Hfi.)

Nate Drummond, a witness for ])laintilf, who was called
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as a machinist who had set up and worked this engine,

testified as follows, among other things (Trans, p. Ill) :

"Q. How far would the man be from this revolving

uncovered cog-wheel when he was standing there pre-

pared to throw the machine in or out of gear?

A. Standing there in the proper place, he would be

within about a foot and a half, I sliould judge.

Q. Standing above, or on the same level!

A. About on the same level.

Q, About how far is the uncovered cog-wheel from
the treadle of the brake!

A. About the same distance; about a foot, or a foot

and a half!

Q. About a foot!

A. . About a foot, or a little over.

Q. Is it to the left or to the right of the brake?

A. To the left.

Q. Standing there with his loft hand on the controller

lover!,

A. Yes, sir.

Q. And putting his foot on the brake treadle, the ex-

posed cog-wheel would be revolving about- a foot away
from him, upon the left side!

A. Yes, sir; or a foot and a half; such a matter.

Q. Could a man standing there see this revolving cog-

wheel if the light was burning in its usual condition!

A. I should think so; yes, sir.

Q. Now, the operation which you have described was

the /)rdinary operation of that machine, as it was there

l^laced, was it not!

A. Yes, sir.

Q. That is tl»e way it was operated every time it was

o])erated by anybody!

A. Yes, sir."

We have called the court's attention to the above ex-

tracts of the testimony because we believe that they show

clearly that the ])laintirf was an oxporiencod miner, of
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ten years' work in this inine wliere this engine was in

daily use; that in spite of his denial of facts and knowl-

edp^e, it is clear from his own testimony that he knew as

much about the operation of this engine as any one about

the mine, and that if he had never actually operated it

before the accident, he was the only man around tlie

mine of whom that could be said. These facts will be

em]>hasized by a readin^r of all of the evidence introduced

on behalf of the plaintiff. From them the deductions are

inevitable and necessary.

The plaintiff was a volunteer in the 0]ieration of this

engine. He was told, according to his testimony, that

he would have to hoist the cars wlien the driver was not

around. But there was a driver within easy call. The

rope rider in charge of the car, who knew how to operate

the engine, was at his post, but no request was made of

liim to operate it. AVhen the foreman told the plaintiff

that he would have to hoist the cars, the plaintiff made

no protest an.d gave no indication of an ignorance and

lack of experience such as would call for active instruc-

tions. He had worked in the mines longer than tlie fore-

man had, and made no suggestion to the foreman that

he was unable or unwilling to operate the engine. It was

of sim]>le construction, easily operated by everybody else,

even those without any experience at all, and it was a

machine of common use. We respectfully submit that

there was no evidence to justify the submission to the

jury of the (|uestion as to whether the ])laintiff was re-

quired to operate the engine.

Again, it is apparent from all of the testimony that

the danger of injury from falling into the ex]>osed gear-

ing of tliis machine, as well also from uiKhM-taking to

operate it niiin>^ti'U('tc(h was obvious and oi-dinniy an(^
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plainly apparent and appreciated by a person of ordinary

intelligence. Judge Sanborn in St. Lovis Cordage Co. vs.

Miller, 126 Fed. 495, 63 L. B. A. 551, thus lays down the

rules supported, as he says by the great weight of author-

ity in the United States, as well as by the opinions of the

Supreme Court:

"A servant by entering oi- continuing in the employ-

inent of the master without complaint assumes the i-isks

aud dangers of the employment which he knows and

appreciates, and also those which an ordinarily prudent

person of his ca])acity and intelligence would have known

and appreciated in his situation.

"A servant who knows, or wlio by the exercise of

reasonable prudence and care would have known, of

the risks and dangers which arose during his service,

but who continues in the employment, assumes those

risks and dangers to the same extent that he undertakes

those existing when he enters ui>on the employment.

"Among the risks and dangers thus assumed are those

which arise from the failure of the master to eom])letely

discharge his duty to exercise ordinary care 'to furnish

the servant with a reasonably safe ])lace and reasonably

safe appliances and tools to use."

''Assumption of risk and contributory negligence are

separate and distinct defenses. The one is based on con-

tract, the other on tort. The former is not conditioned

or limited by the existence of the latter, and is alike

available whether the risk assumed is great or small, and

whether the danger from it is immiuent and certain or

remote and imnrobablc."

"The court below fell into an error when it instructed

the jury that although the plaintiff continued in tiie

employment of the defendant by the side of the visible

unguarded gearing with lull knowledge that the cogs

wliich injured her were uncovered, still she could not be

lield to have assumed the risk of working by their side

unless the danger from tliem wa>^ so inmiinent that per-
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sons of ordinary prudence would liave declined to incur

it under similar circumstances. Choctaw 0. & G. R. Co.

vs. McDade, 191 U 8. 64; 48 L. Ed. 96."

After further discussion of the proposition that the

(juestion before the court at the close of tlie testimony

is not wliether or not there is any evidence, but whether

or not there is any substantial evidence upon which a

jury can properly render a verdict for the i)laintiff, the

court says:

"The machinery, the cogs, the slippery lever and their

relation to each other, were open, visible, known. Tliere

was nothing recondite, imperceptible, uncertain in the

danger impending from them. It was plain and certain

that if the employee permitted her hand to slip between

the revolving cogs that hand would be injured. The
defect of the unguarded cogs was obvious, the danger

from it was apparent, and, without a disregard of the

rules to which we have adverted and the decisions of

the Supreme Court and of the other courts of the country

to wliich reference has been made, there is no escape

from the conclusion that the evidence in this case estab-

lished without contradiction or dispute the facts that the

])laintiff, by continuing in her employment without oom-

l)laint, in the presence of an obvious and known defect

and of a plain and apparent danger, assumed the risk of

the injury of which she complained, so that she never had

any cause of action against the defendant."

, But it is contended as the chief element in the cause of

action that defendant should have instructed the plaintiff

as to the operation of the engine. The i^laintiff's testi-

mony shows that he knew how to operate the engine.

His experience and emjiloyment were such as to entitle

the defendant to believe him (lualified to run the engine.

He made no objection or protest when directed to run

the engine, and said nothing to indicate that he was



vs. Aiuhcir Kovec. '.V.l

inexperienced or ignorant. The Su]n-enie Court of Mon-

tana, in Forquer vs. Slater Brick Co. 97 Pac. 843, thus

deals with this (luestion, adverselj^ to plaintiff's conten-

tion:

"3. Was the defendant guilty of negligence in failing

to explain to plaintiff tlie dangers to be apprehended
from the machinery f The first (p.iestion involved is one

of pleading. It is alleged in the complaint that plaintiif

was 13 years of age, wholly unskilled in the use of machin-

ery, and that defendant was negligent in not explaining

to plaintitf the dangers to be apprehended. There is no

allegation that plaintitf was not as intelligent as the

average boy of liis age, and we must conclude, therefore,

in the light of his testimony, that he was. There is no

allegation that plaintiif was inexperienced in the use of

such machinery, but, without objection, he testified that

he was. No complaint is made of a failure to warn the

plaintiff, unless that omission ])e involved in the failure

to ex})lain the dangers to him. We dwell upon this ques-

tion of jileading, not because the appellant urges the

same as fatal to a recovery, but because it is necessarily

involved in the disposition we make of the appeal. After

carefully reading the testimony, we are convinced that

it cannot be claimed that parts of the machine in question

were not obviously dangerous, or that plaintiff did not

know and understand wherein the danger lay. That is to

say, it was apparent that, if a person's hand came in con-

tact with the cogs of the knives while the machine was

in motion, injury would i)robably result. Plaintiff knew

this. It was obvious. Tt was unnecessaiy to tell this to

the boy or explain it to him. He knew all about it.

Therefore it was unnecessary and would have been use-

less to give liim any information on that subject, and

no neglience can be ])redicated upon defendant's failure

to do so," citing numerous authorities.

This brings us then to tlie i)roximate cause of the

accident, which accoi'ding to ])laintilT's testimony was
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not the lack of instruction as to j:ow to operate the

macliine, but the fact that he failed to put his foot on the

brake. No amount of instruction could liave avoided the

injury after the phiintiff had failed to put his foot square-

ly on the brake treadle. The plaintiff saw the brake, and

saw its oscillations and vibrations. He knew the part it

played in the operation of the engine. He knew also the

necessity of putting liis foot on it, and the danger of

injury from falling into the machine was obvious. These

were the things of which Ihe employer could have warned

him. And yet with a full knowledge of all these he threw

his weight upon his foot without being sure that it was

on the brake, and missing it fell into the machine. It was

the risk of this danger which the plaintiiT assumed when

ho undertook without objection, and upon his own voli-

tion, to operate the engine.

We therefore submit that the Court erred in refusing

io withdraw the case from the jury, for the reason that

tliere is no substantial evidence in the case upon which

Ihc jury could base a verdict for the plaintiff.

Eespectfully submitted,

CARPENTER, DAY & CARPENTER,
Attomevs for Plaintiff in Eri'or.
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THE MONTANA COAL & COKE COMPANY,

(a Corporation),
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BRIEF OF DEFENDANT IN ERROR.

There is but one question presented by this appeal, and

that is whether, on the evidence, the case should have been

submitted to the jury, and in the brief of plaintiff in error

the question is viewed and discussed in a three-fold aspect.

First, it is contended that in the operation of the engine

the defendant in error was a volunteer. Second, that the

facts disclose an assumption of risk, and third, that the

contributing" ne2:l'gpnce of the defendant in error is re-

sponsible for th(^ injury.

Before discussing tlie law, which, on tlie undisputed

facts, as we contend, disposes of the controversy adversely

to plaintiff in error, we believ(> a fuller statement of the

facts might be indulged in.

The defendant in error at th(» time of tlie injury was
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twenty-nine years old and bad been in the employ of the

Montana Coal and Coke Company for a numln^r of years

as a coal diifjjer. These conl mining operations were car-

ried on underneath the ground and in these operations he

had nothing whatever to do with machinery of any

character.

Transcript, page 34.

In the mine where he worked, for the hauling of cars

electric engines were used, and the electric engine which

defendant in error tried to operate at the time he was

injured was in one of the subterranean passage-ways of

the mine at a depth of nearly a mile from the surface.

Transcript, page 90.

The engine was at and near what was called the main

entry and at the top of a slant and was used to haul cars

out of the slant to the main track.

Transcript, page 00.

The top of the slant or the knuckle as it w.is called was

about thirty feet distant from the engine, and for the pur-

pose of furnishing licht there was an electric 'n^^b at the

machine over the head of the operator, and cnirty feet

distant another electric light wa'^ installed so that the

operator could see when the cars came over the knuckle.

This latter light, hoAvever, was in no way helpful in con-

nection witli the operation of the machine.

Transcript, pages 121-122.

The engine itself, referred to in the brief of plaintiff in

error as a simple affair, was we submit complex in mechan-

ism and operation.



In order to op<^rate it .successful ly and escape injury

the services of all the organs of the body were required

simultaneously.

William England, speaking of its mechanism, testified

as follows:

"Q. So that really, then, when you were operating

the engine there, to Avhat matters did you have to

give attention?

"A. Well, you fixed the engine first and then you
had to give attention to the cars when they were com-
ing up.

"Q. Did you have to use your hands at all?

*'A. Yes, sir, you had to use one on the clutch and
one on the lever.

"Q. Did you have to use your feet?
,

"A. Yes, sir, one foot for the brake.

"Q. Did you have to use your eyes?

"A. Yes, sir.

*'Q. What would you be using your eyes upon?

"A. ^^ itching the cars."

Transcript, page 125.

5

This electric bulb to which reference has already been

made as furnishing light, sometimes furnished a reduced

light whc. the electric supply was subjected to a heavy

burden for motive purposes,

Transcript, page 124,

and as the cars were brought to the knuckle and over it

and when the rope which was fastened to the cars and

which revolved around the drum of the engine was dis-

connected, extreme watchfulness on the part of the engine

operator was called for, otherwise there was a likelihood

that the rope swinging, and having on its end a metallic



arrangement, might strike the operator and inflict a griev-

ous, if not, a fatal injury upon him.

Testimony of Drummond, pages 102-103^

and of England, pages 124-125.

The brake was underneath and was operated by press-

ing the foot upcm it,

Transcript, page 125,

and was no wider than the sole of a man's shoe.

Transcript, pa.i?e 12G,

and when the engine was in operation this brake was

constantly shaking.

Transcript, page 126.

The gearing, containing cog wheels, was on the left

hand side of the operator, and about one or two feet away

from him without any shield or coA'ering.

Transcript, page 127.

This gearing so exposed, with the danger of missing

the brake, was considered not safe.

Transcript, pages 127 and 104,

Mr. Drummond, testifying about this exposed gearing,

said:

"Q. At the time you installed the machine there,

do you know whether or not there wns anx guard
or shield over these cog wheels?

"A. No, sir, there was no shield or guard there.

"Q. What have you to ^ay as to whether or not,

if a person conducting OT)orntions there should slip

in any way there Avonld Ih" any likelihf)od that he
could get into that cog wheel business?

"A. Yes, sir.

"Q. Now. having in mind the machinery as it was
there, and what might likely hapiwn in connection
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ifil: with the operation of that iiiaehinerr, would you say
that those cog-wheels that were exposed were i-eason-

ably safe in the ease of even an experienced man in

that department?
"A. No, sir.

"Q. And how would it be in the case of an inex-

perienced man who did not understand how to oper-

ate, Avould you say that these cog wheels were reason-

ably safe there for such a person?

"A. I think it would be all the worse for him.

Transcript, page 104.

And as to the machine itself, the evidence is:'

"Q. Do you think that it requires any experience

to operate one of these engines?

"A. You have got to be shown how to run it all

right."

Transcript pnge 11!).

This was the machine that the defendant in error was

directed to operate at the time he was injured. It is

true he saw the machine at different times and undoubt-

eflly this fact was known to tlie }>laiutiff in error. He saw

it, not in open daylight, but beneath the surface of the

ground, and with a light at best unfitted to make possible

a full inspection. This exposed geai'ing, it is true was

before him, but it became dangerous only in the event of

his stumbling, and the occasion of his stumbling or the

Piossibility of his stumbling could only arise by missing

tlie: treadle or brake. The plaintiff in error kneAV that this

brake had a tr<nnuious: motioii when the machine Avas at

work. With this tremulous motion there was a constant

danger of missin!:^- the brake and without it there was

searcely any daniier that this na'OuM occur and the failure

of the defendant in error in this particular alone to advise



this inexperienced S(^rvant called away from his regular

eniployinent, of this lurking danger would be sufficient

to fasten re.siK)nsibility upon it.

Having in mind the facts as here stated, we will now

invite the attention of the court to tlie principles of law

which have application, and as to which, as we contend,

there is no diversity of view.

"It is also insisted for the appellant that the in-

jury which the plaintiff sustained was incident to his

employment, and that he assumed the risk. The mere
fact that the respondent was aware that the cage was
shaking, and not running smoothly, is not sufficient

to justify us in holding that he has assumed the risk,

and there is no evidence to show that the defects were

of such an obviously dangerous character that he

ought to have appreciated the risk and ceased his

employment, or that a man of reasonable precaution,

placed under similar circumstances would have done
so. It is shown that the i>laintiff was not skillwl in

mechanic arts, had never \\()rke(l in a machine-shop,

and never had anything to do with machinery', except

in this mine. Therefore, he had the right to rely, at

least to a reasonable extent, on the judgment of his

employer, Avho is presumed to have a knowledge of

the machinery used in his bu:^iness, and to assume
tliat lie would diseliarge hi'< dnty by furnishing

reasonably safe machinery, and ke<^T>in?r it in proper

condition and repair. Where an employe has

knowledge of defects in machinerv used in his em-
ployment, and the defects are not so dangerous as to

threaten immediate injurv, or the danger is not such

as to be reasonably apprehended by him, his continu-

ance in the service will not defeat a recovery for in-

juries resulting from sur-h d fects. If, however, the

defects are so obviously and i^iiniediately dangerous
that a person of ordinan- prudence and precaution

would refuse to use the nmchinery, then, if the servant

continues its u^e, he assumes the risk. We think it

was a ouestion for the jnrv to determine whether,

under all th" circumstances in evidence in this case.
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the employe by continuing in his employment with
knowledge of the delects, assumed the risk of the in-

jury which he sustained. 'Mere knowledge of the
defects is not sufficient, unless it does or should carry
to a servant's mind the danger from which he suf-

fered. A servant may assume that the master will do
his duty; and therefore, when directed by proper au-

thority to perform certain services, or to perform
them in a certain place, he ordinarily will be justified

in obeying orders, subject to the qualification that he
must not rashly or deliberately expose himself to

unnecessaiy and unreasonable risks which he knows
and appreciates. It is one thing to be aware of de-

fects, and another to know and apjireciate the risks

resulting therefrom.' Thomas on Negligence, 851."

Tuckett V. American Steam etc. Laundrv, 116 Am.
St. Kep. 842-843.

"The doctrine of assumption of risk is wholly de-

pendent upon the sen'ant's knowledge, actual or con-

structive, of the dangers incident to his emplo^^neut.

Where he knows, or in the exorcise of reasonable and
ordinary care should know, the risk to which he is

exposed, he will fi< a rule be held to have assumed
them; but where he either does not know, or knowing,
does not appreciate, such risks, Uiiid his ignornnce or

non-appreciation is not due to negligence or want of

due care on his part, there is no assumption of risk.

26 Cyc. 1196; Rotli v. N. P. L. Co., 18 Or. 205, 22 Pac.

842 ; Carlson v. Oregon Short Line Jiy. Co., 21 Or. 450,

28 Pac. 497; Wa^jner v. Portland, 40 Or. 389, 60 Pac!

985, 67 Pac. 300; Geldard v. Marshall, 43 Or. 438, 73
Pac. 330. Larsen entered the employment of the de-

fendant as an ordinary laborer to dig and shovel dirt

in the bottom of a trench. Tie did not tliereby im-

pliedly represent to the defendnnt thnt he had any
knowledge or skill in digging a tunnel or constructing

a sow'M'. T]\e evidence sliows thnt he was a cement
worker, and had little skill in handling a pick and
shovel, or, as stated by one witness, 'ho handled a
shovel like a grei n hnnd.' T^Hien told by the master
to l>egia diu'gtng into the bank for a tunned, he must
havp seen that it ^^•as 25 feet high, and that no pro-
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tection against its falling or caving had been made by

his employer. But there is a difference between

knowledge of the surrounding circumstances and ax>-

preciation of a rislv. Kotli v. Northern l^acific Lum-
bering Co., supra. In that case it is said that 'one

may know the facts, and yet not understand the risk'

;

or, as Mr. Justice liylcs observed : *A servant knowing

the facts may be utterly ignorant of the risks.' Clark

V. Holmes, 7 Hurl. & N. 937. For, after all, Mr.

Justice Hallet said: 'It is not so mucli a question

whether the party injured has knoAvledge of all the

facts in his situation, but whether he is aware of the

danger tliat threatens him. What avails it to him
that all the facts are knoAvn, if he cannot make the

deduction that ]wril arises from the relation of the

facts? The peril may be a fact in itself of Avhich

he should be informed.'

"

Millen v. Pacific Bridge Co., 95 Pac. 198.

"The appellee, at the time of his injury, was not
enga^red in performing ordinary Inbor, but was at

that time under the direction of his foreman, engaged
in a most hazardous and perilous undertaking, which
rendered the appellant liable for his injury : Craver
Tank Works v. O'Donnell, 191 111. 230, (JO'n. E. 831;
Springfield Boiler, etc. Mfu'. Co. v. Parks, 222 111.

355, 78 N. E. 809. * * Tn Offntt y. World's
Columbian Exposition, 175 111. 472, 51 N. E. 651, it

was said : 'The rule is, that where the serya.nt is in-

jured A\'hile obeying tlie orders of his master to per-

from work in a dangerous manner the master is

liable, unless tlie danger is so imminent that a man of
ordinary prudence would not incur it.' The question

whether the execution of tlie order of the foreman was
attached with such da^ifxer tliat a man of ordinary
prudence (eyen thongh be knpw of the danger which
lie encountered) would not have incurred such danger
by going unon the plank and a+temptnig to raise said
block and fall with his hjinds was a question for the
jnry, and not one to l)e determined by the court as a
question of law."

Kennedy v. Swift & Co.. 123 Am. St. Kep. 115-llfi.
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"In this case, however, if the theory of the plaintiff

Avas sustained by the evidence, the employe was sud-

denly called to a place of danger by the order of his

superior. In such a situation the master is presumed
to know whether the place or instrumentality is

reasonably safe, and the s^Tvant may rely upon that

assumption, unless the danger is so obvious that a

prudent man in the same circumstances would not

encounter it, even with the assurance that such pre-

sumption affords. The servant, acting in good faith,

upon an order of his superior, may rely upon the in-

strumentalities b;nug in their usual condition and fit

for use, where he does not have knowledge, and is not

chargeable with notice to the contrary. In such a
situation he maj rightly rely upon the assumption that

his employer has done his duty by furnishing reason-

ably safe machinery, appliances, and surroundings.

Thompson on NeglijifRce, Sec. 37G5 ; Mo. Pac. Ry. Co.

V. Earlier, 44 Kan. (n2, 24 Pac. 909. The order is

considered to be an implied assurance that there is no
abnormal dandier. Labatt, Master &: Servant, Sec.

440c. "WHiether the plaintiff was negligent in the

performance of the duty assigned to him must be de-

termined in the light of the situation in which he is

placed. If his act was such as a reasonably prudent
man would have done, it was not n.^gligent. although
some other course would have been absolutelv safe.

Brinkmeier v. Railway Co., 09 Kan. 738, 77 Pac. 586.

It must be remembtred that this was a sudden call

to a dangerous service which had to be performed
then, or not at all. He was bound to use the discre-

tion and judgment that a prudent man would in that

situation. If it was a palpably reckless or foolhardy

risk, he cannot be excused. If it was such as a pru-

dent man would have performed, he might undertake
it, although hazardous. The same rule applies to the

manner in v.hich the service was performed. Called

to the service, he was bound to use such means as

reasonable prudence dictated in the emergency in

which he was placed. Whether he ought to have
undertaken the work, and whether he made use of

reasonnble means in perfo'Muing it, were questions

properly submitted to the .I'urv."

St. Louis & S. F. R. Co. v. Morri, 93 Pac. 156.
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"III hii'ini-- out as a oarp^'iitcr plaintiff iiiipli.Hllj

ropresenkil hiinsolf as coinpotent to perform the
duties cU'Volviii": uik)ii workmen pctMiliar to that trade,
and the emphM-er mi<jjht prorecd on that theory, but
from Ills uiKh'rInkiiii.': t() (h> carpenter work the com-
I>any did not have (lie rij-Iit n(>ce.-sarily (o infer tliat he
was familiar w ilh the diinii-ei's in oporatinpj a hnzzsaw.
As said, phtinliff was without exjierience in the opera-

tion of maehinery, and tlie jury mijijht have found that

he did not indicnte anythinjif to the eontrary. He was
not warned of the danuer, and in tlie c ireurnstances

diseh)sed wlielher (h'fenchint was ne.uliuciit in failing

so to do, and whether he assnm(»<l the risk and was
guilty of contributory negligimee, were issues appro-

priate for the decision of the jury. * * The de-

cisions establishing the principle are too numreous
for eitation. It is well expressed in Labatt on Master

& Servant, See. 241 : 'On the other hand, the master

may j>ro]>'.'vly be fonnd gn'Uy of neglig'nce whenever

instniction was not givcTi under cir('umstane(»s which

were of such a nature that he was not justified in act-

ing on the assumption that th'^ servnut appreciated

th(» risk involved, and that, on the other hand, cul])a-

bility cannot be i)redicat( d of the omission to give in-

strnctiiMi if the ninster had g;»od ^Tonnds for sup-

posing that the servant understood the risk. Before

an employer can be held liable for a failure to warn,
there must be something to suggest to him that a
Avarning is necessary. Unlesis this necessity was, or

ought to have been, known to him. he is considerinl

to be justified in acting ut^ou the assumption tlmt

the senant understood the dangers to which he was
exposed, aiid Avould tale a".i)io'triate precautions to

safeguard hiii'self.' The only difficulty is in the ap-

]>lication, and all held that the issue was for the

jury."

Harnev v. Chicago, K. 1. v^i P. Ev. Co., 115 N. W.
887.

"Upon this ])oint iho circuit judge projx'rly charged
the juiw that it was the duty of the d<'f'nilant fore-

man, before setting him to work in operating the

jointer, to explain to him its ukmIb of successful opera-



—11—

tion, its dangers to the unskilled, and the care and
attention demanded from its operator, and that the

degree of instruction to be given to the servant de-

pends upon the age and experience of the servant and
the dangerous character of the machine he is directed

to operate. This instruction was in harmony with
the decisions of tliis court in Ertz v. Pierson, 130

Mich. 160, 89 N. W. G80, Allen v. Jakel, 115 Mich.

484, 73 N. W. 555, and IJraasch v. Michigan Stove Co.,

147 Mich. 676, 111 N. W. 197."

Marklewitz v. Olds Motor Works, 115 N. W. 1002.

"Respondent was injured while operating a jointer

machine in appellant's factory. He was S8 years of

age, a foreigner, had been in America five j-ears, and
was a cabinet maker by occupation. In another fac-

tory belonging to appellant he had from time to time
operated a similar jointing machine, and for two
months prior to the accident had occasionally oper-

ated the jointer in question in the new factoiy. He
was an experienced cabinet maJcer, but not a machine
operator, and his experience Avitli jointing machines
was incidental to his work as cabinet maker. The
board kicked back and broke, thus throwing his left

hand into the knives. Tlie evidence clearly indicates

that it was practicable to guard the machine with
what is known as an automatic or stationary guard.
* * It was established by the evidence that such
machines had a tendency to kick back when small
pieces of wood were passed through, especially if the
knives Avere not in perfect shape, or if the wood was
not accurately h^dd. Respondent was directed by the
foreman of the shop to T>lane off certain sliort pieces
of wood, which were being used by him in the con-
struction of some cabinet work. He knew the ma-
chine was not fnmi«!l)ed with a guard, and, after using
it awhile, disc(nere(l that one of the knives containe<l

a nick, and noMced tliat tlie machine Avas not per-
fectly stendy; but, OAving to his limited experience,
it cannot be said as a matter of law that he under-
stoodthe danger and appreciated thp risks of passing
that kind of material through the machine.''

Bigum V. St. Paul Sash, Door &: Lumber Co, 110
N. W. 481.
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" *It is the duty of the master not to expose an
inexperienced servant and one unfamiliar with the

employment and risks attendant thereon to a danger-

ous service, without giving him warning of the danger

and instruction how to avoid it, unless both the

danger and the means of avoiding it while he is per-

forming the service required are apparent to the ser-

vant, and jiarticularly is this true when the servant is

ordered or directed to perforai some service not con-

templated in his original contract of employment.'

The obligation Avhich the law thus imposes on a
master, to Avam a sei-vant of the dangerous character

of the instrumentalities about which he is required to

perform labor, is fr(>quently invoked in behalf of an
employe of immature years, because such a person

does not ordinarily appreciate the hazard to which
he is exposed, or practice that degree of discretion

which servants of riper years usually estimate and
generally exercise. This fluty is not limited to an
adolescent employe, however, but extends also to an
adult servant who is inexnoriencod. Thus, in Inger-

man v. Moore, 90 Oal. 410, 422, 27 Pac. 306, 25 Am.
St. Rep. 138, in discussing this subject Mr. Justice

Dehaven savs : 'It is true, tliis rule, whif-h requires

the employer to give proper instructions, is most fre-

quently applied in cases where persons of immature
yfsars are employed about dangorons macliinery; but
the same principle governs where the person so put to
work is of mature years, but without experience in

the particular work, and without knowledge of the
actual dangers attending it. But, of course, the fact

that the person injured was of mature years, as was
the plaintiff here, is a matter for the careful con-

sideration of the jury in determining whether he fully

understood and appreciat(>d the dangers' of his

position.'

"

Elliff V. Oregon R. & N. Co., 99 Pac. 79.

"It will appear from the statement of the case that
there was some evidence tcv.ling to show that the de-

fendant in error was an inexperienced servant, and
was changed from the work to which he had become
accustomed, and set at work which involved greater
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danger, without any warning or instruction as to the

safest mode of doing the new work. Under such cir-

cumstances, and in this state of the case, we think the

question of contributory negligence was a question of

fact for the jury to deteriiiino. In view of such a
state of tlie case, if the jury should find that the de-

fendant in error Mas not sufficiently experienced to

enable him to do the new work, and that he was
neither warned nor instructed as to the proper mod6
of doing the work, we conclude that it could not be

said as mntter of law that the s;'rvant was guilty of

contributory neuligenco in not making an inspection

of the pole for hi'iis^df. and in the particular method
adopted of sawing off the section of the pole. It

could not be snid, ujion the fact of thi;-; cnse, that de-

fendant in error v.'rs. guilty of negligence as matter
of law if he suppospd the pole was sound, and that he
might safely dr> the v.'ork as it was done. If the polf

was regarded, upon reasonable ground, as sound, it

could not be said that the method of sawing, up to the

time the section broke off and fell, was an obvious
danger to an inexperienced servant without instruc-

tion or warning."

Western Union Tel. Co. v. Bur?es^, 108 Fed. 31.

''Thi' plaintiff was 21 y:-ars old. Tie came from a
farm to the defendant's pulp mill about two weeks be-

fore the accident. He had be?n a logger in the woods,
but had not before worked on machinery. During
these two weeks he had been 'lugging wood to use
into the st'>ve,' 'feeding the rack,' and 'cutting slabs'

on a circular saw. Two or three times before the

accident he had worked on the barker without diffi-

culty from tnre'^-quarters of an h;>ur to an hour. In
the middle of tli' 'light he was roused from his bpd by
the night bos-', and was set to work on the barker.

About two hours later he barked a slab which still

carried the smikes formerly driven into it. The sparks
flew, and the knives were dulled. There was evidence

tendimr tr^ shov.' that slabs having knots in them
'jumped' nioro than others when held against the
barker; also that the jum}>ing was greater when th(>

knives were duH. The o'-e'^tor was then compelled
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to increase his pressure on the slab against the disk.

The jumping was generally away from the barker
against the operator's pressure, but, two or three

hours after the plaintiffs encountering the nalLs, a
slab which he was pressing against the barker was
thrown violently from the disk, his hands came in

contact with tlie knives, and he lost three or four
fingers. There was evidence that this more violent

jumping occurred infrequently, ouce or twice a week.

The plaintiff had never seen it, and testified that he
had not been warned about it. The defendant asked

the court to direct a verdict in its favor. The learned

judge refused, and the defendant duly excepted. The
jury found a verdict for the phrintiff, and the defend-

ant brought this writ of error. In this court the de-

fendant rested its case upon the plaintiff's alleged as-

sumption of the risk involved in the operati(m of the

barker, and his alleged contributory negligence.

"But the plaintiff had little experience with ma-
chinery, and had worked but little upon the machine
in question when he was aroused at midnight, five

or six hours bi'fore tlK' accideiit happened. That the

barker was in some res])ects dangerous he knew ; that

logs and slabs did not always lie quiet against the

revolving disk his experience liad proved. He found
himself compelled to hold them there by the exercise

of some force, but the evidence warranted the jury in

finding that he did not know, when the dulled knives

came in contact with knots or like obstacles, that the

slab would occasionally be flung from the barker with
great and extraordinary force beyond his strength to

hold the slab in place, so that the protection given his

hands by the slab might be sudd"nly removed and his

fingers cut off. This dangi^r called for a warning,
and there was evidence that no warning had been
given. Und(»r all thr-se circumstances, we are not
able to sa,v that the learned iudge of the court below
erred in submitting to the jurv, under instructions

otherwise unobjectionable, tlie question of the plain-

tiffs assnmptinn of risk and contributory negligence."

Northern Lumber & Fibre Co. v. Paquefte, 170 Fed.
718.
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In the light of these decisions and with the facts shown

to exist, it is claimed that the case should not be permitted

to go to the jiirv. ^Vith such a contention we are em-

phatically at war.

In the case of

r.usch V. Robinson, 81 Pac. 239,

the court said:

"The next question in such order arises upon the

motion for a non-suit. Much the same argument is

advanced for defendant in support of the motion as in

support of the atssignment of error with relation to

the demurrer, but it is supplemented by the further

contention that plaintiff was guilty of contributory

negligenc*\ It was tlw duty of the defendant to fur-

nish the plaintiff a safe place in which to work, and
safe appliances to work with. This, as a principle of

law obtaining between iraster and servant, is con-

ceded. The contention involves three elements of in-

quiry : (1) Was the defect opwi and obvious? If

not (2), did the plaintiff have knowledge of it, and
continue in her employment with such knowledge?
And (3) did the defendant have knowle<lge thereof, or
should he have known of it if he had been reasonably
diligent and cautious in obs^erving the condition of the
machine and its appliances, for the protection of his

emph)yes? All of these are matter of fact for the de-

termination of a jury."

The Supreme Court of the United States in a decision

Tecently made, announced the rule as to when a case

should be disopesd of by the court:

"Where the elements and combination out of which
the danger aris<\s are visible it cannot always be said
that the danger itself is so apparent that the employee
must be held, as matter of law, to understand, a])-

preciate, and awume the risk of it. Texas & P. R.
Co. V. Sw(\ariPg(^n, lOfi U. S. 51, 40 L. Ed. 382, 25
Supt. Ct. T?op. ir>4; Fitzg(rald v. Connecticut River



—16—

Paper Co. 155 Mass. 155, 31 Am. St. Rep. 537, 29 N. B.

4()4. The visible conditions may have been of recent

origin, and the danger arising from them may have

been obscure. In such cases, and perhaps others that

could be stated, the question of the assumption of the

risk is plainly for the jury. iJut where the conditions

are constant and of long standing, and the danger is

one that is suggested by the common knowledge which
all possess, and both the conditions and the dangers
are obvious to the common understanding, and the

employee is of full age, intelligence, and adequate
experience, and all these (dements (^f the j)rob]em ap-

pear without contradiction, from the plaintiffs own
evidence, the question becomes one of law for the de-

cision of the court. Upon such a state of the evidence

a verdict for the plaintiff cannot be sustained, and
it is the duty of the judge presiding at the trial to in-

struct the jury accordingly."

Butler V. Frazee, 29 Sup. Ct. Rep. 138.

Having in mind the foregoing principles of law, which

are axiomatic, we submit that the doctrine of assumed

risk is out of the question. The defendant in error was

employed as a coal digger and the risks incident to that

employment be assumed. Fie was taken from his employ-

ment for the moment and directed to run this engine,

plaintiff in error not justified legally in assuming that

he possessed any special knowledge regarding it. The

conditions were such that he could not ordinarily ap-

preciate the risks that this work exposed him to, and while

he could observe the ungnard^^l cog wheels negligently

left unguarded, the danger to liis inexeprienced mind was

not obvious. The brake presented an unseen and latent

risk which only became patent when the engine was in

acti(m, and under the circumstances the duty devolved

upon the plaintiff in error, in sending him to run the
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engine, to advise him of the dangers to wliich he was thus

exposing himself. The question as to whether he was

negligent on this state of facts and as to whether the risks

were such that he was reckless in undertaking the \\'ork

were for the jury to determine, and they were submitted

to the jury under instructions of remarkable lucidity and

clearness. The instructions referred to are as follows:

"There are certain duties which the law imposes
upon a master toward his servant, in reference to

providing for him a rejisonablj safe place in which to

work, and reasonably safe appliances with which the

work may be done. The servant has tlie right to as-

sume that the master Las used due diligence to pro-

vide suitable appliances for the operation of his busi-

ness, and does not assume t\w risk of the employer's

negligence in performing such duties. The employee
is not obliged to pass judgment upon the employer's

metiiod of prosecuting liis business, but he may as-

sume that reasonable care will be used in furnishing

the appliances necessary for its OTX^ration, This rule

is subject to the exception that where a defect is

known to the employee, or is so patent as to be readily

observed by him, ho cannot continue to use the de-

fective apparatus in the face of such knowledge with-

out objection, witliout a^-suming t!ie hazard incident

to such a situation. In other words, if lie knows of

the defect, or if it is so plainly obsenable that he
may be presumed to know of it, and continues in the

master's employ without objection, he is taken to have
made his eler-tion to continue in the employ of the

master, notwiths^tanfling the defect, and if. in such a
case, he is iniuri>d tlirouiih the us!(^ of such defective

apparatus, he cannot recover. You ^^ill remember
that the law dof^s not impose upon the master the

necessitv of providing machinery or appliances which
are absolutely safe. It imposes upon liim the obliga-

tion to use reasonable and ordinary care, skill and
diligence in procuring, furnishing and maintaining

suitable and safe machinery.

i ''TV'hen a sen^ant enters into tlie sen-ice of an em-
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ployer, he implio;]ly agrees tliat he will assume all the

risks which are ordinarily and naturally incident to

the particular service, in which he engages, and if, in

this case, you believe that the injury to Kovec was
only the result of one of the risks ordinarily incident

to the work in which he was engaged, and not other-

wise, then he can not recover, and your verdict should

be for the defendant;
"The qncstion of assumption of risk is perhaps best

understood when we consider the many emidoyments
which men seek. Some are very hazardous. Mining
is a hazardous employment. When a man goes into

mining, he takes upon himself those risks which are

ordinaHly connected v.ith the business of mining.

When a man works in a smelter or other places where
streams of molten metal are coming out, he under-

takes a very hazardous employment. The nature of

the business, in itself, is hazardous, and he goes into

it assuming those risks which are ordinraily inci-

dental to the business so undertaken by him.

"The law imposes upon the master the degree of

care that I have explained to furnish reasonably safe

appliances, and it imposes upon the servant the duty
of exevcii^ing ordinary eare to prevent being injured.

The duties are correlative. Duties are imposed uiwn
master and upon sen'ant. rommon experience tells

us this. We think of the, sifnations that are pre-

sented to men in factories undertaking employment
Mhere they are sun'or.nded by dangerous machinery.
The law must require the care commensurate with the

nature of the business on the part of the master, and
the care commensurate with the nature of the busi-

ness on the part of the sr^vant.

"I think I have already told you that when the ser-

vant, in accepting h's employn^ent, he does not as-

sume those occasioned by the necjlige^ice of the master.

In this case. Kovec assuni'^d the ordinary risks inci-

dent to the work he was calh^i upon to perform; yet

he did not assume t'io<^e,—if there Avere any such,

—

arising from the ncgii'jcnce of the defendant company.
Yon will rciiUMuber that Kovec says that he was em-
ploved as a coal dicrg'^r. and was acting in that
capacity in the employ of this defendant; that he was
never em])li\ved by the d:'f'mdant to operate ma
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cliinery, and never represented to the company, either

expressly or iiupliedly, that he had any knowledge of

machinery; and that on the day of the accident, he

was directed by the represetnative of the company to

operate the hoisting machine; that the worlt con-

nected witli its operation Avas dangerous; and that

he was ignorant, through inexperience, of these dan-

gers; all of which facts, he says, were known, or by

the exercise of reasonable diligence, could have been

kno^Ti, by the defendant. If you find these facts to

be true, then the duty devolved upon the defendant

company, before exposing the plaintiff to such dan-

gers, to instruct and caution him in such a manner
that he would be able to comprehend such dangers,

and do the work with reasonable safetj^ and proper

care on his part. If you find from the evidence that

these are the facts, and that the injury complained of

by Kovec, resulted fiom this failure to instruct him,

he would be entitled to recover, unless you should

find that in operating the engine in question, he as-

sumed the risks incident to its operation, as explained

to you, or unless the injury that he received was the

result of contributory ne.L^ligenee on his own part.

"Now, a master may not lawfully expo^e his servant

to greater risks than thos3 pertaining to the partic-

ular service for which he was engaged, and against

Avhich, the sen^ant, throu?:h want of skill, could not
presumably defend himself if not advised of danger.

He is bound to warn the servant of the danger, if it

is not oltvious, and to instruct him how it may be
avoided. But if the servant be of mature vears, and
of ordinary intelligence and experience, he is pre-

sumed to know and comprehend obvious dangers. In
such cases the master is not liable for iniury happen-
ing to the servant in the performance of dangerous
work, without V'o S"ope of his ordinary emy>loyment,
merelv because he has been directed by the master to

perform such work. If the servant is ros^^essed of

knowled'Te and exnerience sufficient to co^nitrehend

the dang-n', and. without objection, undertakes the
serA'ic(% the master is not liable for injury received by
the servant in such v.ew and more dangerous emplov-
ment. The liabilitv upon the master in cases of in-

jury to the s>rvpnt received in a. dangerous employ-
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ment outside of that for which lie was orijjinally em-
ployed, arises not from the direcli(m of the master to

the seiTaiit to de])art fiom the o.-iuinal s<'rviee, and
engage in the more danger) lus work, but from the

failure of the master to warn the servant of the at-

tendant danger in cases Avhcre the danger is not ob-

vious, or where the sfiTant is unable to comyirehend
the danger. The master is under no obligation to

warn against dangers which are obvious and ordinary;
l)ut the ni'Tster owes the dnf- to t:ie employee who is

directed to perform a hazardous or dangerous task, or
to work in a dangerous place, when the employee,
through inexperience or general incapacity, does not
compiehend the daDg(^rs, and this inexperience or
general incapacity is kiiown to the master, or by the

exercisr- of reasonable diligence could be known, to

point out to the servant the dangers incident to the

employment, and thus enable him to comprehend, and
so avoid them. A ne2:lect to discharge such duty
renders the master liable for such injuries as the

sen'ant may siTstain through th/> failure of tlie master
to so instruct and advise. And it is for you to say,

after weighing all the evidence in the case, Avhether

the operation of the hoisting dgine in qu stion, in the

manner in which it was operated, and the circum-

stances connected with its operation, wasi hazardous
and dangerous, so as to have required the defendant
to have instructed Kovec. and whether or not the

]daintiff was inexperienced and lacking in capacity.

<'The contention is also mode by the plaintiff that the

defendant companv was negligent in not providiu'i a

suitable cover or shield for th(> .geari!ig into whicli his

hand fell. As I have explained to you, the master
is required to exercise reasonable care in providing a

reasonably safe place for the sorvant to work, and
reasonnblv safe appl indices and macliinerv with which
to wnrk. and if the master i^mves negligent in that

dutv, and the ser\^ant is injnr d on account thereof, he
is entitled tr> recover f'T s'^ di ininries as he mav sus-

tain unless he was guilty of contributorv negligence,

or unless he assmmed the risk f?'oni its use in the situ-

ation in which it was. As to whether he assumed the

risk, it is proper for the ]nry to consider where the

gearing wa>: and whrther or not he w.-is required to
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come in contact with it in the ordinary operation of

the machine.
"The defendant contends that the injury which

Kovec received Avas brought about by iiis own con-

tributoi-y negligence. That is to say, that through

his own neglect, he contributed directly to the injury

which he received. Noav, contributory negligence is

an affirmative defense. The duty of the plaintiff is

to make out a case of negligence against the defend-

ant, and if the defendant comes into court and says

that the plaintiff was guilty of contributory negli-

gence, upon that defense the d;^fendant assumes the

burden. If you find, in considering all the evidence,

that the plainitff was guilty of contributory negli-

gence in attempting to operate the machine in tlie

manner in which he did, letting his foot slip, or if he
missed the brake by reason of carelessness on his part,

and thus contributed to the injury that he received, he

can not recover. If you believe that the foreman
ordered Kovee to operate tlie engi-ie in quetsion, but
did not instruct him in tho method of its operation,

that order would not relieve the plaintiff froin exer-

cising the care and prudem^e that an ordinarily care-

ful person would exercise under the circumstances,

and if the plaintiff did not understand the operation

of the engine, yet did not exercise the care that an
ordinarily prudent m^m would have exercised, under
the circumstances, but without knowing how to oper-

ate the engine, undertook to run it, and negligently

and carelei^slv undei'took to put his foot upon the

brake, and by reason of his negligence in so doing, fell

or was thr-nvn into the Gearing of the machine, and
that his negligence in attem^^ting to operate the en-

gine and in attempting to put his foot upon the

brake, was the proximate cause of the ini'iry he re-

ceived, then t^e ^^laintiff is not entitled to recover.

That is to say, gentlemen, it comes back to the propo-

sition that the duty of the servant is a correlative

one. He must ex^rci^e care to avoid injury to him-
self. He is under as great obligation to provide for

his own safety from su^h danger'* as are known to

him, or as a^^e d's;-ernible bv o^-dinary rare on his

part, as tht^ master is to nrovide for him. A man can
not go blindlv into a teiT'^^le danger, and, if he is
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injured, hold his employer, but whether he do<^s go

bliudlj^ into it is a question of fact. Now, consider

whether or not Kovec was told to operate that engine;

consider the en*»ine; consider the brake; the gearing

was exposed; there is no question about that. But
it seems to me that you will find the more material

matter in the case to be the (]uestion of the operation

of the machine by the brake. Consider whether the

plaintiff acted as a man of ordinary prudence would
have acted ; whether or not, when he saw the exposed

gearing, he acted as a man of ordinary prudence and
care would not have acted. Those are questions to be
arrived at by a fnir coti si deration of all the evidence

there is in the case. You may believe that the plain-

tiff was not employed to do the work in which he was
engaged at the time of the injury, yet if you believe

that he engaged in the work without objection, and
that the risks and danger.^ thereof were open and
patent to his sicrht and understanding, then he occu-

pies the same position he would have occupied if he
had been originally e-iir)loyed to run the engine, and
if he was injured by reason of snch open and patent
risk, if there was any such,—his injury was the re-

sult of risks which were assumed by him, and he is

n/^f onfifiorl f(\ recover."

Hess vs. Rosenthal. 45 H»S. 743. ^ x ••^

,
endant in error

was a volunteer. He was directed to run the engine and

his refusal to do so meant, as he believed, his dismissal.

Transcript, pages 30, 46, 49.

We respectfully submit that the judgment should be

affirmed.

MILLER & O'CONNOR and

WALSH & NOLAN,

Attorneys for Defendants in Error.
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Names and Addresses of Attorneys.

CORBET & SELBY, Attorneys for Plaintiffs in

Error and Defendants, 704 Market St.,

San Francisco, California.

REID & DOZIER, Attorneys for Defendant in Error

and Plaintiff, Redding, Shasta County, Cali-

fornia.

In the Superior Court of the County of Shasta, State

of California.

Dept. No. 2.

T. H. BENTON,
Plaintiff,

vs.

WILLIAM E. KELLEY and ALLAN H. DAUGH-
ARTY, Copartners, Doing Business Under

the Firm Name and Style of W. E. KELLEY
& COMPANY,

Defendants.

Complaint.

Comes now the plaintiff in the above-entitled ac-

tion, and complaining of the defendants, for cause

of action alleges:

I.

That the defendants, William E. Kelley and Allan

H. Daugharty, are now, and at all the times herein

mentioned were, copartners, doing business under

the firm name and style of W. E. Kelley & Company.

n.

That on the 27th day of May, 1905, the plaintiff
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and defendants entered into a written contract, by

which the plaintiff was to sell and deliver to the de-

fendants, in the County of Shasta, State of Califor-

nia, all of the California sugar and white pine lumber

that he manufactured at his sawmill near Plateau in

the County of Shasta, State of California, during the

season of 1905, of the grades of No. 2 shop and better;

and whereby the defendants were to pay to the plain-

tiff the SLun of Twenty-four Dollars ($24.00) per

thousand feet for each and every thousand feet of

said lumber delivered to the defendants in the county

of Shasta, State of California; a copy of which said

contract is hereunto annexed, marked Exhibit "A"
and made a part of this complaint.

III.

That in compliance with said contract, the said

plaintiff did deliver to the said defendants, in the

county of Shasta, State of California, California

sugar and white pine lumber of the grades of No. 2

shop and better, to the extent of two million two hun-

dred and ninety-seven thousand, one hundred and

seventy-five feet (2,297,175 ft.), and the said defend-

ants did receive of and from the plaintiff, under the

terms of said contract, two million two hundred and

ninety-seven thousand one hundred and seventy-five

feet (2,297,175 ft.) of California sugar and white

pine lumber of the grades of No. 2 shop and better.

IV.

That by reason of the sale and delivery of said

lumber to said defendants, the said defendants be-

came indebted to the plaintiff in the sum of Fifty-
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five Thousand One Hundred and Thirty-two and

20/100 Dollars ($55,132.20) in gold coin of the

United States.

V.

That the said defendants have not paid the said

plaintiff the said sum of Fifty-five Thousand One

Hundred and Thirty-two and 20/100 Dollars ($55,-

132.20), or any part thereof, save and except the sum

of Forty-five Thousand One Hundred and Sixt3^-four

Dollars ($45,164.00); and there is still due, owing

and unpaid from the said defendants to the said

plaintiff the sum of Nine Thousand Nine Hundred

and Sixty-eight and 20/100 Dollars ($9,968.20).

VI.

That said indebtedness was incurred and was and

is payable in the State of California.

Wherefore, the plaintiff demands judgment

against the defendants, for the sum of Nine Thou-

sand Nine Hundred and Sixty-eight and 20/100 Dol-

lars ($9,968.20), in gold coin of the United States of

America, together with interest thereon, from the

date of the filing of this action, until the entTy of

judgment; and for costs of suit.

REID & DOZIER,
Attorneys for Plaintiff.

Exhibit "A" [to Complaint].

Platteau, Shasta Co., Cal, 5/27/05

W. E. Kelley & Co.

901 Chamber Commerce, Chicago, 111.

Gentlemen : For and in consideration of One Dol-

lar ($1.00) to me in hand paid, receipt of which I

herewith acknowledge ; I hereby offer to sell you all
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the No. two Shop and better California Sugar and

White pine that I manufacture at my Saw Mill near

Platteau, during the season of 1905.

All grades mentioned in this contract are the same

as per rules adopted Apr. 1st, 1903, by the Cal. Sug.

& W. P. Agency-
All lumber to be delivered at Cottonwood, Cal. and

piled in some convenient place near the Southern

Pacific R. R. for shipment as directed by you.

The price of above lumber to be Twent3'-four Dol-

lars ($24.00) per M for all grades.

The terms of payment to be 60 ds from shipment or

2% off for cash (at my option) from face of invoice;

cash pajTiients to be made by your San Francisco

office drawing sight draft on your Chicago office

and remitting same promptly to Bank of Tehama

County, Red Bluff Cal. for credit on my account.

The sugar & white Pine to be delivered separately,

also the several thicknesses of each to be delivered

separate.

In the matter of delivery, my terms will, upon ar-

riving with a load at point of delivery present your

representative with our shipping tally in duplicate

and if said load arrives in apparent good order you

are to 0. K. one copy & return to us. If for any

reasons loads appear damaged or short you to make

notation of same on tally that is returned to us, this

is for our convenience in keeping a check on our

teamsters.

After lumber is delivered at R. R. by us you are to

ship the same within thirt}^ days, as soon as lumber

is shipped by you; you are to furnish us promptly
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with a copy of tally showing the munber of feet

shipped by your men.

I am to always have the privilege of keeping an in-

spector on the ground to keep a check on .your in-

spector if I desire.

In the event of your not shipping any portion of

the above lumber within 30 ds from the time it is

rec'd, you are at my request to make an estimate of

said lumber and make settlement for same as per

above terms.

It is understood that the above settlement based

on estimates is not to be final, but is subject to ad-

justment after the final inspection at time of ship-

ment is made by you.

All lumber is to be delivered by me, dry and in first

class manner.

All lumber is to be properly edged and otherwise

properly manufactured.

The above proposition does not refer to any

stained lumber which I may have, should I have any

of such lumber it is subject to further negotiation at

the option of both parties.

All lumber to be manufactured to standard lengths

widths and thicknesses.

You agree to take all my short clear 5/4. 6/5 &

8/4, 10" & over wide 4 ft. & over long or if 6 ft. 8"

or over long it may be 514 inches & up wide (a) $20.00

per M at same point of delivery & terms.

And Sugar Pine I deliver in excess of 15% of the

total cut, you are to pay me three dollars ($3.00) per

M extra for.
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All lumber to be manufactured as nearly as possi-

ble to your trade requirements as you advise us from

time to time, but I reserve the right to not cut any-

thing over 3 inches thick, and not to cut over 50 M 3"

and 100 M 2Y2" and none over 16 ft. long.

Yours truly,

T. H. BENTON.
Accepted:

W. E. KELLEY & CO.

By FRANK W. WARREN.

State of California,

County of Shasta,—ss.

T. H. Benton, being duly sworn, deposes and

says: That he is the plaintiff in the above-entitled

action; that he has read the above and foregoing

complaint and knows the contents thereof; that the

same is true of his own knowledge, except as to the

matters which are therein stated on his information

or belief, and as to those matters that he believes it

to be true.

T. H. BENTON.

Subscribed and sworn to before me this 5th day of

June, 1906.

[Notarial Seal] THOMAS B. DOZIER,
Notary Public in and for the County of Shasta, State

of California.

[Endorsed]: Original. No. 3478. File 181. In

the Superior Court, County of Shasta, State of Cali-

fornia. Dep. No. 2. T. H. Benton, Plaintiff, vs.

William E. Kelley, and Allan H. Daugharty, Copart-

ners, Doing Business Under the Firm Name and



vs. T. H. Benton. 7

Style of W. E. Kelley & Company, Defendants.

Complaint. Filed Jun. 5, 1906. 190. W. 0. Blod-

gett, Clerk. By , Deputy Clerk. Reid

& Dozier, Redding, Sbasta County, Cal., Attorneys

for Plff.

In the Superior Court of the County of Shasta, State

of California.

Dept. No. 2.

T. H. BENTON,
Plaintiff,

vs.

WILLIAM E. KELLEY and ALLAN H. DAUGH-
ARTY, Copartners, Doing Business Under

the Firm Name and Style of W. E. KELLEY
& COMPANY,

Defendants.

Affidavit for Attachment.

State of California,

County of Shasta,—ss.

T. H. Benton, being duly sworn, says:

That he is the plaintiff in the above-entitled ac-

tion; that the defendants in said action are indebted

to said plaintiff in the sum of Nine Thousand Nine

Hundred and Sixty-eight and 20/100 Dollars ($9,-

968.20), gold coin of the United States (upon an ex-

press contract for the direct payment of money, to

wit: for Imnber sold and delivered to the defendants,

under and by virtue of a written contract dated the

27th day of May, 1905, over and above all legal set-
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off9 or counterclaims, and that the said defendants

are, and each of them is, a nonresident of this State.

That the said attachment is not sought, and the

said action is not prosecuted to hinder, delay or de-

fraud any creditor of the said defendants, or either

of them.
T. H. BENTON.

Subscribed and sworn to before me this 5th day of

June, A. D. 1906.

[Notarial Seal] THOMAS B. DOZIER,
Notary Public in and for the County of Shasta, State

of California.

[Endorsed] : Dept. No. 2. No. 3478. File 181.

In the Superior Court, County of Shasta, State of

California. T. H. Benton, Plaintiff, vs. William E.

Kelley and Allan H. Daugharty, Copartners, Doing

Business Under the Fimi Name and Style of W. E.

Kelley & Company, Defendants. Affidavit for At-

tachment. Filed Jun. 5, 1906. 190. W. 0. Blod-

gett. Clerk. By
, Deputy Clerk. Reid &

Dozier, Redding, Shasta County, Cal., Attorneys for

Plf.
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In the Superior Court of the Count ij of Shasta, State

of California.

Dept. No. 2.

T. H. BENTON,
Plaintiff,

vs.

WILLIAM E. KELLEY and ALLAN H. DAUGH-
ARTY, Copartners, Doing Business Under

the Finn Name and Style of W. E. KELLEY
& COMPANY,

Defendants.

Undertaking on Attachment.

Whereas, the above-named plaintiff has com-

menced, or is about to commence an action in the

Superior Court of the County of Shasta, State of

California, against the above-named defendants,

upon contract for the direct paym.ent of money,

claiming that there is due to the said plaintiff from

the said defendants, the sum of Nine Thousand Nine

Hundred and Sixty-eight and 20/100 Dollars

($9,968.20), gold coin of the United States, together

with interest on said sum from the date of the filing

of this action until the entry of judgment; and is

about to apply for an attachment against the prop-

erty of the said defendants as security for the satis-

faction of any judgment that may be recovered

therein;

Now, therefore, we the undersigned, residents of

the County of Shasta, State of California, in consid-

eration of the premises, and of the issuing of said
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attacliment, do jointly and severally undertake in

the sum of Five Hundred Dollars ($500.00), and

promise to the effect, that if the said defendants re-

cover judgment in said action, the said plaintiff will

pay all costs that may be awarded to the said de-

fendants, and all damages which they may sustain

by reason of said attachment, not exceeding in the

sum of Five Hundred Dollars.

T. J. HOUSTON. [Seal]

WM. MENZEL. [Seal]

Dated at Redding, this 5th day of June, A. D. 1906.

State of California,

County of Shasta,—ss.

T. J. Houston and Wm. Menzel, the sureties whose

names are subscribed to the above undertaking, being

severally duly sworn, each for himself, says: That

he is a resident and householder in the County of

Shasta, State of California, and is worth the sum

in said Undertaking specified as the penalty thereof,

over and above all his just debts and liabilities, ex-

clusive of property exempt from execution.

T. J. HOUSTON,
WM. MENZEL.

Subscribed and sworn to before me this 5th day of

June, A. D. 1906.

[Notarial Seal] D. G. EEID,

Notary Public in and for the County of Shasta, State

of California.

[Endorsed]: Dep. No. 2. No. 3478. File 181.

In the Superior Court, County of Shasta, State of
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California. T. H. Benton, Plaintiff, vs. William E.

Kelley and Allan H. Daugharty, Copartner?, doing

Business Under the Firm name and Style of W. E.

Kelley & Company, Defendants. Undertaking on

Attachment. Filed Jun. 5, 1906. 190. W. O. Blod-

gett, Clerk. By , Deputy Clerk. Reid

& Dozier, Eedding, Shasta County, Cal., Attorneys

for Plf.

C. H. Behrnes, Under-Sheriff.

M. D. Lack, Office Deputy and Collector.

Office of

SHERIFF AND TAX COLLECTOR,
Shasta County, California.

J. L. RICHARDSON.
Redding, Cal, ^ ,

190—.

Sheriff's Office,

County of Shasta,

State of California,—ss.

I, James L. Richardson, Sheriff of the County of

Shasta, do hereby certify that I received the within

and hereunto annexed Writ of Attachment on the

8th day of June, A. D. 1906, and by virtue of the same

endeavored to execute the same by proceeding to at-

tach the property of the defendants therein named, at

the town of Anderson, in said County of Shasta, State

of California. That before completing and return-

ing said Writ of Attachment the Defendants gave me
security by an undertaking, with sufficient sureties, in

the sum of Eleven Thousand ($11,000) Dollars, suffi-

cient to satisfy plaintiff's demand, besides costs, I
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have taken said undertaking and herewith return

said Writ without further service.

JAMES L. EICHARDSON,
Sheriff of Shasta County, California.

Dated at Redding, Calif., this 16th day of June,

1906.

Sheriff's Office,

County of Shasta,

State of California,—ss.

Return on Garnishment on Individual Who Made No
Statement.

I, James L. Richardson, Sheriff of the County of

Shasta, do hereby certify and return that I received

the hereunto annexed Writ of Attachment on the

8th day of June, A. D. 1906, and by virtue thereof I

have duly attached all moneys, goods, effects, debts,

due or owing, or any other personal property belong-

ing to the defendants therein named or either of them,

in the possession or under the control of Frank W.
Warren and George D. Horner, copartners, by de-

livering to and leaving with said Frank W. Warren,

personally in the county of Shasta, on the 8th day of

June, A. D. 1906, a copy of said Writ of Attachment

with a notice in writing indorsed thereon that such

property was attached by virtue of said Writ, and not

to pay over or transfer the same to anyone but the

Sheriff of Shasta County, or someone legally author-

ized to receive the same. I also demanded a state-

ment in writing of the amount of the same, to which
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said Frank W. Warren has failed, neglected and re-

fused to answer.

JAMES L. RICHARDSON,
Sheriff.

Sheriff's fees $ .

By
,

Sheriff.

Dated at Redding, Calif., this 16th day of June, A.

D. 1906.

In the Superior Court of the County of Shasta, State

of California.

Dept. No. 2.

T. H. BENTON,
Plaintiff,

vs.

WILLIAM E. KELLEY and ALLAN H. DAUGH-
ARTY, Copartners, Doing Business Under

the Firm Name and Style of W. E. KELLEY
& COMPANY,

Defendants.

Writ of Attachment.

The People of the State of California, to the Sheriff

, of the County of Shasta, State of California,

Greeting

:

Whereas, the above-entitled action was commenced

in the Superior Court of the County of Shasta, State

of California, by the plaintiff in said Action, to re-

cover from the defendants in said Action, the sum of

Nine Thousand Nine Hundred and Sixty-eight and

20/100 Dollars ($9,968.20), together with interest on
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said sum from the date of the filing of the Complaint

until the entry of judgment, and for costs of suit;

and the necessar^y Affidavit and Undertaking herein

having been filed as required by law

;

Now, we do hereby command you, the said sheriff,

that you attach and safely keep all the property of the

said defendants within your said county, not exempt

from execution, or so much thereof as may be suffi-

cient to satisfy the said plaintiff demand, as above

mentioned; unless the said defendants give you

security by an undertaking of at least two sufficient

sureties, in an amount sufficient to satisfy said de-

mand, besides costs, or in an amount equal to the

value of the property which has been or is about to

be attached; in which case you will take said under-

taking, and hereof make due and legal service and

return.

Witness Hon. GEO. W. BUSH, Judge of the said

Superior Court, this 5th day of June, A. D. 1906.

Attest my hand and the seal of said court, the day

and year last above written.

[Seal of Superior Court] W. O. BLODGETT,
Clerk of the Superior Court of the County of Shasta,

State of California.

By
,

Deputy.

[Endorsed] : Dep. No. 2. No. 3478. File 181. In

the Superior Court, County of Shasta, State of Cal-

ifornia. T. H. Benton, Plaintiff, vs. William E.

Kelley and Allan H. Daugharty, Copartners, Doing

Business Under the Finn Name and Style of W. E.
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Kelley & Company, Defendants. Writ of Attach-

ment. Filed June 6, 1906. W. O. Blodgett, Clerk.

By Jno. Witherow, Deputy Clerk. Reid & Dozier,

Eedding, Shasta County, Cal., Attorneys for Plf.

Rec'd June 8th, 1906, at 9 A. M.

J. L. RICHARDSON,
Sheriff.

By M. D. Lack,

Deputy.

In the Superior Court of the State of California, in

and for the County of Shasta.

Department No. 2. No. 3478. File 181.

T. H. BENTON,
Plaintiff,

vs.

WILLIAM E. KELLEY and ALLAN H. DAUGH-
ARTY, Copartners, Doing Business Under

the Firm Name and Style of W. E. KELLEY
& COMPANY,

Defendants.

Appearance by Defendants.

To T. H. Benton, Plaintiff in the Action Above En-

titled, and Messrs Reid & Dozier, Attorneys for

said T. H. Benton, Plaintiff:

You are hereby notified that the undersigned,

Burke Corbet, whose residence and place of business

is at 2650 Scott Street, in the City and County of

San Francisco, and State of California, has been re-

tained by and does hereby appear in the above stated

action for the above-named defendants, William E.



16 WiUiam E. Kelley and Allan H. Daugharty

Kelley and Allan H. Daugharty, and does hereby de-

mand that a copy of the complaint and all further

pleadings in said action be served upon him at his

office at the above address.

Dated June 13th, 1906.

BURKE CORBET,
Attorney for W. E. Kelley and Allan H. Daugharty,

Defendants.

Due and personal service of the foregoing notice of

appearance upon us is admitted at Redding, Shasta

County, California, this 18th day of June, 1906.

REID & DOZIER,

Attorneys for Plaintiff, T. H. Benton.

[Endorsed] : #3478. File 181. In the Superior

Court of the County of Shasta, State of California.

T. H. Benton, Plaintiff, vs. William E. Kelley et al..

Defendants. Notice of Appearance by Defendants.

Filed June 18, 1906. W. O. Blodgett, Clerk. S. N.

Witherow, Deput}^

/}/. the Superior Court of the State of California, in

and for the County of Shasta.

Department No. 2. No. 3478. File No. 181.

T. H. BENTON,
Plaintiff,

vs.

WILLIAM E. KELLEY and ALLAN H. DAUGH-
ARTY, Copartners, Doing Business Under

the Firm Name and Style of W. E. KELLEY
& COMPANY,

Defendants.
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Petition [for Removal of Cause].

To the Honorable, the Superior Court in and for the

County of Shasta, State of California

:

The petition of William E. Kelley and Allan H.

Daugharty, individually and as copartners, doing

business under the firm name and style of W. E.

Kelley & Company respectfully shows to the Court:

That on the first day of June, A. D. 1906, and at

all times since said date, the above-named T. H. Ben-

ton, the plaintiff in the above stated action, was and

still is a citizen of and residing within the State of

California, and that on said 1st day of June, A. D.

1906, and at all times since said date, the above-

named William E. Kelley and Allan H. Daugharty,

defendants in the above-stated action, and each of

them, were and still are nonresidents of the State of

California ; that said William E. Kelley and Allan H.

Daugharty and each of them were, on the 1st day of

June, 1906, and at all times since said date have been

and still are citizens of and residing within the State

of Illinois;

That on the 5th day of June, A. D. 1906, there was

brought in the Superior Court of the State of Cali-

fornia, in and for the County of Shasta, a suit at law

of a civil nature, which said suit is still pending

;

That the above-named T. H. Benton was and still

is the plaintiff in said suit, and the above-named

William E. Kelley and Allan H. Daugharty, copart-

ners doing business under the firm name and stvle of
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W. E. Kelley & Company, were and still are the de-

fendants therein

;

That the subject matter of said suit is a contro-

versy between said T. H. Benton, as plaintiff, and the

said William E. Kelley and Allan H. Daugharty, co-

partenrs doing business under the firm name and

style of W. E. Kelley & Company, as defendants, over

the payment of a certain sum of money, which ex-

ceeds, exclusive of interest and costs, the sum of Two

Thousand Dollars ($2,000) ; that said suit is one of

which the Circuit Court of the United States, in and

for the ISTorthern District of California, had and has

original cognizance thereof, concurrent with the

above-stated State Court; said suit is of a civil nature

at common law;

That the subject matter of said suit is a contro-

versy between T. H. Benton, as plaintitf, who at the

time of the commencement of said suit was and still

is a citizen of the State of California, and William E.

Kelley and Allan H. Daugharty, defendants, each of

whom at the time of the commencement of said suit

was and still is a citizen of the State of Illinois ; that

the matter in dispute in said controversy and said

suit exceeds, exclusive of interest and costs, the sum

of Two Thousand Dollars ($2,000) ;

Therefore, your petitioners pray that the Superior

Court in and for the County of Shasta, State of Cali-

fornia, accept this petition and the bond presented

herewith by your petitioners, and the security offered

by said bond, and that said Superior Court proceed

no further in said suit; and that said suit be trans-

ferred from the Superior Court in and for the
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County of Shasta, State of California, to the Circuit

Court of the United States, in and for the Northern

District of California.

Dated this 13th day of June, A. D. 1906.

WILLIAM E. KELLEY,
ALLAN H. DAUGHAETY,

By BURKE CORBET,
Their Attorney.

State of California,

City and County of San Francisco,—ss.

Burke Corbet, being first duly sworn according to

law, deposes and says: That he is the attorney for

William E. Kelley and Allan H. Daugharty, the de-

fendants in the above-entitled action ; that he has read

the foregoing petition and knows the contents there-

of ; that the facts set forth and stated in said petition

are true and correct to the best of his knowledge and

belief.

BURKE CORBET.

Subscribed and sworn to before me, this 14th day

of June, A. D. 1906.

[Seal] OLIVER DIBBLE,
Notary Public in and for the City and County of

San Francisco, State of California.
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In the Superior Court of the State of California, in

and for the County of Shasta.

Department No. 2. No. 3478. File No. 181.

T. H. BENTON,
Plaintiff,

vs.

WILLIAM E. KELLEY and ALLAN H. DAUGH-
ARTY, Copartners, Doing Business Under

the Finn Name and Style of W. E. KELLEY
& COMPANY,

Defendants.

Order [for Removal of Cause].

The petition of William E. Kelley and Allan H.

Daugharty, and the bond presented with said peti-

tion in the suit set forth in said petition, wherein T.

H. Benton is plaintiff, and William E. Kelley and

Allan H. Daugharty, copartners, doing business

under the firm name and style of W. E. Kelley &

Company, are defendants, are hereby accepted; that

the security offered by said bond. be accepted; that

the said suit be removed to the Circuit Court of the

United States in and for the Northern District of

California; that this Court proceed no further

therein.

Redding, California, June 18th, 1906.

GEO. W. BUSH,
Judge of the Suj^erior Court, Shasta County, State

of California.

[Endorsed] : Filed June 18, 1906. W. 0. Blodgett,

Clerk. By S. N. Witherow, Deputy.
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Bond on Removal of Cause.

Know All Men by These Presents: That we,

William E. Kelley and Allan H. Daugharty, as prin-

cipals, and National Surety Company, a corporation

organized and existing under the laws of the State

of New York, as surety, are held and fimily bound

unto T. H. Benton, in the penal sum of Five Hundred

Dollars ($500), for the payment whereof, well and

truly to be made to said obligee, his heirs, executors,

and administrators, we bind ourselves, our heirs,

executors, administrators, successors and assigns,

jointly and severally, firmly by these presents.

Signed and sealed this 14th day of June, A. D.

1906.

The condition of the foregoing obligation is such,

That Whereas, William E. Kelley and Allan H.

Daugharty, individually and as copartners under

the firm name and style of W. E. Kellej'" & Company,

have petitioned the Superior Court of the State of

California, in and for the County of Shasta, for the

removal of a certain suit therein pending, wherein

said T. H. Benton is plaintiff, and the said William

E. Kelley and Allan H. Daugharty, copartners, doing

business under the firm name and style of W. E.

Kelley & Company, are defendants to the Circuit

Court of the United States, for the State of Califor-

nia, Northern District;

Now, if the said William E, Kelley and Allan H.
Daugharty, petitioners, shall enter, in said Circuit

Court of the United States for the State of Califor-
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nia, Northern District, on the first day of its next

session, a copy of the record in said suit, and shall

well and truly pay all costs that may be awarded

by said Circuit Court of the United States, if said

Court shall hold that said suit was wrongfully or im-

properly removed thereto, then this obligation shall

be void; otherwise, to be and remain in full force and

effect.

WILLIAM E. KELLEY, [Seal]

ALLAN H. DAUGHARTY, [Seal]

By BURKE CORBET,
Their Attorney.

[Seal] NATIONAL SURETY COMPANY,
By JOHN H. ROBERTSON,

Its Attorney in Fact.

State of California,

City and County of San Francisco,—ss.

On this 14th day of June, A. D. One Thousand

Nine Hundred and Six (1906), before me, the under-

signed, a Notary Public in and for said City and

County, residing therein , duly commissioned and

sworn, personally appeared John H. Robertson,

known to me to be the person whose name is sub-

scribed to the within instrument as the attorney in

fact of the National Surety Company, a corporation,

and the said John H. Robertson, acknowledged to

me that he subscribed the name of The National

Surety Company thereto as principal and his own

name as attorney in fact.

In witness whereof, I have hereunto set my hand

and affixed my official seal, at my office in the City
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and County of San Francisco, the day and year first

above written.

[Seal] OLIVER DIBBLE,
Notary Public in and for the City and County of San

Francisco, State of California.

The security offered by the foregoing bond be and

the same hereb}^ is accepted, and the Cle^k of this

Court will make an order accordingly.

June 18th, 1906.

GEO. W. BUSH,
Judge of the Superior Court, in and for the County

of Shasta, State of California.

[Endorsed] : Filed June 18, 1906. W. 0. Blodgett,

Clerk. By S. N. Witherow, Deputy.

Clerk's Certificate to Record on Removal.

County Clerk's Office,

County of Shasta,—ss.

I, W. 0. Blodgett, County Clerk of the County of

Shasta, and ex-officio Clerk of the Superior Court

thereof, do hereby certify the foregoing to be a full

and correct copy of Complaint, Affidavit of Attach-

ment, Undertaking on Attaclunent, Writ of Attach-

ment, Notice of Appearance by Defendants, Peti-

tion for Removal, Removal Bond, and Order of Re-

moval, in the matter of the case of T. H. Benton vs.

William E. Kelley and Allan H. Daugharty, etc., now

on file and of record in my office.

Witness my hand and the seal of said Court this

19th day of June, 1906.

[Seal] W. 0. BLODGETT,
Clerk.
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[Endorsed] : Piled June 20, 1906. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, for the

Ninth Circuit, District of Northern California.

T. H. BENTON,
Plaintiff,

vs.

WILLIAM E. KELLEY, ALLAN H. DAUGH-
ARTY, Doing Business Under the Firm Name
and Style of W. E. KELLEY & COMPANY,

Defendants.

Demurrer.

And now comes the above-named defendants and

demur to the complaint of the plaintiff in the action

above entitled upon the grounds and for the follow-

ing reasons:

That said complaint does not state facts sufficient

to constitute a cause of action.

Wherefore defendants demand that the complaint

of the plaintiff be dismissed.

Dated June 23d, A. D. 1906.

BURKE CORBET,
Attorney for Defendants.

Due and personal service of the foregoing demur-

rer admitted upon me this 25th day of June, 1906.

REID & DOZIER,
Attorne3'"s for Plaintiff.

[Endorsed] : Filed June 28, 1906. Southard Hoff-

man, Clerk. By J. A. Schaertzer, Deputy Clerk.
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l7i the Circuit Court of the United States for the

Ninth Circuit, District of Northern California.

T. H. BENTON,
Plaintiff,

vs.

WILLIAM E. KELLEY, ALLAN H. DAUGH-
ARTY, Doing Business Under the Firm

Name and Style of W. E. KELLi]Y & COM-
PANY,

Defendants.

Bill of Particular Items.

In response to the demand of the defendants made

for a Bill of Particular Items, the plaintitf here-

with submits the following Items of Account, by date

and amount and a Statement of Account, showing

the dates and amounts of the respective pajonents

made thereon by the said defendants.

1905.

June 6. To 19,376 feet yellow and sugar pine lumber.

June 7. To 37,176 feet yellow and sugar pine lumber.

June 8. To 20,981 feet yellow and sugar pine lumber.

June 9. To 29,354 feet yellow and sugar pine lumber.

June 10. To 14,379 feet yellow and sugar pine lumber.

June 11. To 32,894 feet yellow and sugar pine lumber.

June 12. To 29,965 feet yellow and sugar pine lumber.

June 13. To 27,229 feet yellow and sugar pine lumber.

June 14. To 18,172 feet yellow and sugar pine lumber.

June 15. To 69,436 feet yellow and sugar pine lumber.

June 16. To 14,120 feet yellow and sugar pine lumber.

June 17. To 3,792 feet yellow and sugar pine lumber.

June 18. To 8,800 feet yellow and sugar pine lumber.
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June 18. To 4,566 feet yellow and sugar pine lumber.

June 19. To 28,924 feet yellow and sugar pine lumber,

June 20. To 12,836 feet yellow and sugar pine lumber.

June 21. To 32,727 feet yellow and sugar pine lumber.

June 22. To 21,471 feet yellow and sugar pine lumber.

June 23. To 28,000 feet yellow and sugar pine lumber.

June 24. To 17,685 feet yellow and sugar pine lumber.

June 25. To 22,527 feet yeUow and sugar pine lumber.

June 26. To 19,221 feet yellow and sugar pine lumber.

June 27. To 15,785 feet yellow and sugar pine lumber.

June 28. To 20,836 feet yellow and sugar pine lumber.

June 29. To 11,550 feet yellow and sugar pine lumber.

June 30. To 18,996 feet yellow and sugar pine lumber.

July 1. To 6,665 feet yellow and sugar pine lumber.

July 2. To 6,115 feet yellow and sugar pine lumber.

July 3. To 18,380 feet yellow and sugar pine lumber.

1905.

July 4. To 3,480 feet yellow and sugar pine lumber.

To 11,894 feet yellow and sugar pine lumber.

To 9,091 feet yellow and sugar pine lumber.

To 14,804 feet yellow and sugar pine lumber.

To 18,177 feet yellow and sugar pine lumber.

To 13,554 feet yellow and sugar pine lumber.

July 10. To 13,005 feet yellow and sugar pine lumber.

July 11. To 25,110 feet yellow and sugar pine lumber.

July 12. To 22,358 feet yellow and sugar pine lumber.

July 13. To 25,786 feet yellow and sugar pine lumber.

July 14. To 14,061 feet yellow and sugar pine lumber.

July 15. To 24,685 feet yellow and sugar pine lumber.

July 16. To 10,294 feet yellow and sugar pine lumber.

July 18. To 20,270 feet yellow and sugar pine lumber.

July 5.

July 6.

July 7.

July 8.

July 9.



July 19.

July 20.

July 21.

July 22.

July 23.

July 24.

July 25.

July 26.

July 27.

July 28.

July 29.

July 30.

July 31.

Aug. 1.

Au

Aug

Aug

Aug

Aug

Aug

Aug. 8.

Aug. 9.

Aug. 10.

Aug. 11.

Aug. 12.

Aug. 13.

Aug. 15.

Aug. 16.

Aug. 17.

Aug. 18.

Aug. 19.

Aug. 20.

VS. T. H. Benton.

To 14,004 feet yellow and sugar p

To 35,934 feet yellow and sugar p

To 13,501 feet yellow and sugar p

To 16,551 feet yellow and sugar p

To 6,968 feet yellow and sugar p

To 17,374 feet yellow and sugar p

To 19,032 feet yellow and sugar p

To 19,907 feet yellow and sugar p

To 11,204 feet yellow and sugar p

To 1,292 feet yellow and sugar p

To 17,147 feet yellow and sugar p

To 7,725 feet yellow and sugar p

To 9,579 feet yellow and sugar p

To 12,621 feet yellow and sugar p

To 30,560 feet yellow and sugar p

To 11,297 feet yellow and sugar p

To 29,737 feet yellow and sugar p

To 15,553 feet yellow and sugar p

To 24,827 feet yellow and sugar p

To 8,644 feet yellow and sugar p

To 23,129 feet yellow and sugar p

To 8,689 feet yellow and sugar p

To 37,315 feet yellow and sugar p

To 10,329 feet yellow and sugar p

To 15,210 feet yellow and sugar p

To 18,300 feet yellow and sugar p

To 22,811 feet yellow and sugar p

To 7,974 feet yellow and sugar p

To 16,284 feet yellow and sugar p

To 10,238 feet yellow and sugar p

To 22,610 feet yellow and sugar p

To 11,942 feet yellow and sugar p
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ne lumber,

ne lumber,

ne lumber,

ne lumber.

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber,

ne lumber.
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Aug. 21. To 15,134 feet yellow and sugar pine lumber.

Aug. 22. To 13,679 feet yellow and sugar pine lumber.

Aug. 23. To 22,222 feet yellow and sugar pine lumber.'

Aug. 25. To 32,242 feet yellow and sugar pine lumber.

Aug. 26. To 24,789 feet yellow and sugar pine lumber,

Aug. 27. To 1,685 feet yellow and sugar pine lumber.

Aug. 29. To 9,621 feet yellow and sugar pine lumber.

Aug. 30. To 4,013 feet yellow and sugar pine lumber.

To 17,669 feet yellow and sugar pine lumber.

To 15,387 feet yellow and sugar pine lumber.

To 3,579 feet yellow and sugar pine lumber.

4. To 3,762 feet yellow and sugar pine lumber.

To 12,015 feet yellow an dsugar pine lumber.

To 5,519 feet yellow and sugar pine lumber.

To 18,854 feet yellow and sugar pine lumber.

Sept. 9. To 7,782 feet yellow and sugar pine lumber.

Sept. 10. To 13,256 feet yellow and sugar pine lumber.

Sept. 11. To 16,254 feet yellow and sugar pine lumber,

Sept. 12. To 8,493 feet yellow and sugar pine lumber.

Sept. 13. To 16,470 feet yellow and sugar pine lumber.

Sept. 14. To 30,310 feet yellow and sugar pine lumber.

Sept. 15. To 14,378 feet yellow and sugar pine lumber.

Sept. 16. To 10,642 feet yellow and sugar pine lumber.

Sept. 17. To 13,479 feet yellow and sugar pine lumber.

Sept. 18. To 19,023 feet yellow and sugar pine lumber,

Sept. 19. To 12,531 feet yellow and sugar pine lumber.

Sept. 20. To 23,205 feet yellow and sugar pine lumber.

Sept. 21. To 16,915 feet yellow and sugar pine lumber.

Sept. 22. To 39,050 feet yellow and sugar pine lumber.

Sept. 23. To 24,007 feet yeUow and sugar pine lumber.

Sept. 24. To 47,727 feet yellow and sugar pine lumber.

Aug. 31.

1905.

Sept. 2.

Sept. 4.

Sept. 4.

Sept. 5.

Sept. 6.

Sept. 8.
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Sept. 25. To 14,741 feet yellow and sugar pine lumber.

Sept. 26. To 20,821 feet yellow and sugar pine lumber.

Sept. 27. To 14,983 feet yellow and sugar pine lumber.

Sept. 29. To 3,000 feet yellow and sugar pine lumber.

Oct. 2. To 21,854 feet yellow and sugar pine lumber.

Oct. 3. To 13,886 feet yellow and sugar pine lumber.

Oct. 3. To 9,456 feet yellow and sugar pine lumber.

Oct. 4. To 17,492 feet yellow and sugar pine lumber.

Oct. 5. To 10,273 feet yellow and sugar pine lumber.

Oct. 6. To 23,835 feet yellow and sugar pine lumber.

Oct. 7. To 17,395 feet yellow and sugar pine lumber.

Oct. 8. To 6,327 feet yellow and sugar pine lumber.

Oct. 9. To 31,435 feet yellow and sugar pine lumber.

Oct. 10. To 7,884 feet yellow and sugar pine lumber.

Oct. 11. To 17,804 feet yellow and sugar pine lumber.

Oct. 12. To 15,134 feet yellow and sugar pine lumber.

Oct. 13. To 13,218 feet yellow and sugar pine lumber.

Oct. 14. To 61,655 feet yellow and sugar pine lumber.

Oct. 15. To 6,904 feet yellow and sugar pine lumber.

Oct. 16. To 21,310 feet yellow and sugar pine lumber.

Oct. 17. To 39,377 feet yellow and sugar pine lumber.

Oct. 18. To 30,815 feet yellow and sugar pine lumber.

Oct. 19. To 39,647 feet yellow and sugar pine lumber.

Oct. 20. To 17,089 feet yellow and sugar pine lumber.

Oct. 21. To 24,448 feet yellow and sugar pine lumber.

Oct. 22. To 36,368 feet yellow and sugar pine lumber.

Oct. 23. To 32,771 feet yellow and sugar pine lumber.

Oct. 24. To 24,273 feet yellow and sugar pine lumber.

Oct. 25. To 39,819 feet yellow and sugar pine lumber.

Oct. 26. To 10,159 feet yellow and sugar pine lumber.

Oct. 27. To 34,348 feet yellow and sugar pine lumber.

Oct. 28. To 16,846 feet yellow and sugar pine limiber.
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Oct. 29. To 12.297 feet yellow and sugar pine lumber.

Oct. 30. To 14,603 feet yellow and sugar pine lumber.

Oct. 31. To 12,250 feet yellow and sugar pine lumber.

1905.

Nov. 1. To 11,156 feet yellow and sugar pine lumber.

Nov. 2. To 41,586 feet yellow and sugar pine lumber.

Nov. 3. To 21,015 feet

Nov. 4. To 3,670 feet

Nov. 5. To 6,039 feet

Nov. 6. To 5,000 feet

yellow and sugar pine lumber.

yellow and sugar pine lumber.

yellow and sugar pine lumber.

yellow and sugar pine lumber.

Nov. 7. To 12,162 feet yellow and sugar pine lumber.

Nov. 8. To 3,713 feet yellow and sugar pine lumber.

Nov. 9. To 7,416 feet yellow and sugar pine lumber.

Nov. 10. To 3,576 feet yellow and sugar pine lumber.

Nov. 11. To 8,271 feet yellow and sugar pine lumber.

Nov. 12. To 4,011 feet yellow and sugar pine lumber.

Nov. 14. To 11,063 feet yellow and sugar pine lumber.

Nov. 17. To 13,356 feet yellow and sugar pine lumber.

Nov. 21. To 7,217 feet yellow and sugar pine lumber.

Nov. 22. To 5,001 feet j^ellow and sugar pine lumber.

Total 2,779,276, less covering boards, common box and

culled lumber to the extent of

482,101 feet, being

2,297,175 feet, at the price or rate, as

per contract of $24.00 per thousand $55,132.20

ACCOUNT CONTRA.

1905.

June 27. By Cash .... $ 489 . 52

July 10. By Cash.... 107.68

July 12. By Cash.... 161.64
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July 24.

July 27.

July 27.

Aug. 4.

Aug. 28.

Sept. 7.

Sept. 7.

Sept. 11.

Sept. 12

Sept. 13.

Sept. 20.

Sept. 21.

Sept. 27.

Oct. 4.

Oct. 5.

Oct. 5.

Oct. 5.

Oct. 5.

Oct. 13.

1905.

Oct. 13.

Oct. 13.

Oct. 16.

Oct. 17.

Dec. 19.

Dec. 21.

1906.

Jan. 16.

Mar. 2.

Total

By Cash.

By Cash.

By Cash.

By Cash.

By Cash.

By Cash.

By Cash.

By Cash.

By Cash.

By Cash.

By Cash.

By Cash.

By Cash.

By Ca^h.

By Cash.

By Cash.

By Cash.

By Cash.

By Cash.

By Cash.

By Cash.

By Cash.

By Cash.

By Cash.

By Cash.

145.68

328.04

118.28

5000.00

1748.12

185.39

362.73

278.57

7000.00

424.17

190.30

132.75

70.70

167.29

557.05

458.03

42.95

47.25

17.22

438.54

210.44

587.20

94.46

57.53

10,000.00

By Ca.sh.... $10,000. 00

By Cash....$ 5,800.00

value of lumber sold . .

.

Total amount of payments.

$45,221.53

.$55,132.20

.$45,221.53

Balance due T. H. Benton $ 9,910.67

Dated November 20th, 1906.

REID & DOZIER,

Attorneys for Plaintiff.

[Endorsed] : Filed Nov. 21, 1906. Southard Hoff-

man, Clerk. By W. B. Maling, Deputy Clerk.
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In the Circuit Court of the United States for the

Ninth Circuit, Northern District of CaUfornia.

T. H. BENTON,
Plaintife,

vs.

WILLIAM E. KELLEY and ALLAN H. DAUGH-
ARTY, Copartners, Doin^^ Business Under

the Firm Name and Style of W. E. KELLEY
& COMPANY,

Defendants.

Answer.

Now fome the above-named defendants, W. E.

Kelley and Allan H. Daugharty, copartners, doing

business under the firm name and style of W. E,

Kelley & Company, and answering to the complaint

of the plaintiff in the action above entitled, show to

the Court:
I.

Defendants admit the making and entering into

of the contract attached to and made a part of plain-

tiff's complaint, and deny that thereunder or at all

plaintiff delivered to the defendants, in the county

of Shasta, State of California, or elsewhere, sugar

and white pine lumber, or sugar or white pine lum-

ber, of the grade of No. 2 shop and better, to the ex-

tent of two million two hundred and ninety-seven

thousand one hundred and seventy-five (2,297,175

feet) feet, or any greater or larger amount of lumber.

No. 2 shop and better, than one million seven hun-

dred and fifty thousand two hundred and sixty-
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eight (1,750,268) feet, and ten thousand four hun-

dred and ninety-three (10,493) feet of shorts.

Defendants further deny that they, or either of

them, or anyone for them, received, of and from the

plaintiff, under the terms of said contract, or other-

wise, two million tw^o hundred and ninety-seven

thousand one hundred and seventy-five (2,297,175)

feet of California sugar and white pine lumber, of

the grade of No. 2 shop and better, or any other or

greater amount thereof than one million seven hun-

dred and fifty thousand and two hundred and sixt}^-

eight (1,750,268) feet of No. 2 shop and better, and

ten thousand four hundred and ninety-three (10,493)

feet of shorts.

II.

Defendants deny that by reason of the sale and

delivery of said lumber they became indebted to the

plaintiff in the sum of Fifty-five Thousand One Hun-

dred and Thirty-two and Twenty Hundreths Dol-

lars ($55,132.20), in gold coin of the United States,

or in any other or greater sum or amount than Forty-

two Thousand Three Hundred and Eighty-seven and

Ninety-two hundredths Dollars ($42,387.92), which

said sum and amount of Forty-two Thousand Three

Hundred and Eight^^'-seven and Ninety-two Hun-
dredths Dollars ($42,387.92), prior to the commence-

ment of this action, was duly paid by these defend-

ants to the said plaintiff in full.

III.

As a counterclaim in favor of these defendants and

against the said plaintiff, the defendants allege:
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1. That at the time of the commencement of this ac-

tion, the above-named defendants, W. E. Kelley and

Allan H. Daugharty, copartners under the firm name

of W. E. Kelle^y & Company, and each of them, were

and still are citizens and residents of the City of Chi-

cago, in the County of Cook, and State of Illinois, and

that the above-named plaintiff, T. H. Benton was, at

the time of the commencement of this action, and still

is a citizen and resident of the County of Shasta, in

the State of California.

2. That the amount involved in this counter-

claim, inclusive of interest and costs, exceeds Two
Thousand Dollars ($2,000).

3. That heretofore, to wit, on the 27th day of

May, 1905, the above-named plaintiff and the above-

named defendants made and entered into a contract

in writing of which the following is a copy

:

"Platteau, Shasta Co. Cal. 5/27/05.

"W. E. Kelley & Co.

"901 Chamber Commerce, Chicago, 111.

"Gentlemen: For and in consideration of One

Dollar ($1.00) to me in hand paid, receipt of which

I herewith acknowledge, I hereby offer to sell you

all the No. two shop and better California Sugar and

White Pine that I manufacture at niy Saw Mill near

Platteau, during the season of 1905.

"All grades mentioned in this contract are the

same as per rules adopted Apr. 1st, 1903, by the Cal.

Sug. & W. P. Agency.

"All lumber to be delivered at Cottonwood, Cal.

and piled in some convenient place near the South-

ern Pacific R. R. for shipment as directed by you.
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"The price of above lumber to be TAventy-four

Dollars ($24.00) per M for all grades.

''The terms of payment to be 60. ds from shipment

or 2%, off for cash (at m,y option) from face of in-

voice; cash payments to be made by your San Fran-

cisco office drawing sight draft on your Chicago

office, and remitting same promptly to Bank of Te-

hama County, Red Bluff, Cal. for credit in my ac-

count.

"The sugar & white pine to be delivered sepa-

rately; also the several thicknesses of each to be de-

livered separate,

"In the matter of delivery, my teams will, upon

arriving with a load at point of delivery, present

your representative with our shipping tally in dupli-

cate, and, if said load arrives in apparent good order,

you are to 0. K. one copy & return to us. If for any

reasons loads appear damaged or short you to make

notation of same on tally that is returned to us. This

is for our convenience in keeping a check on our

teamsters.

"After lumber is delivered at R. R. by us, you are

to ship the same within thirty days. As soon as lum-

ber is shipped by you you are to furnish us promptly

with a copy of tally showing the number of feet

shipped by your men.

"I am to always have the privilege of keeping an

inspector on the ground to keep a check on your in-

spector, if I desire.

"In event of your not shipjung any portion of the

above hunber within 30 ds. from the time it is ree'd,

you are at my request to make an estimate of said
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lumber, and make settlement for same as per above

terms.

"It is understood that the above settlement, based

on estimates, is not to be final, but is subject to ad-

justment after the final inspection at time of ship-

ment is made by you.

"All lumber is to be delivered by me, dry and in

first-class manner.

"All lumber is to be properly edged and otherwise

properly manufactured.

"The above proposition does not refer to any

stained lumber which I may have ; should I have any

of such lumber it is subject to further negotiation at

the option of both parties.

"All lumber to be manufactured at standard

lengths, widths and thicknesses.

"You agree to take all my short clear 5/4, 6/4 and

8/4, W over wide 4 ft. & over long or if 6 ft. 8" or

over long it may be 514 inches & up wide at $20.00

per M at same point of delivery & terms.

"Any Sugar Pine I deliver in excess of 15% of

the total cut, you are to pay me three dollars ($3.00)

per M extra for.

"All lumber to be manufactured as nearly as pos-

sible to your trade requirements as you advise us

from time to time, but I reserve the right to not cut

anything over 3 inches thick, and not to cut over 50

M. 3" and 100 M 21/0" and none over 16 ft. long,

"Yours trul}^

"T. H. BENTON.
"Accepted:

"W. E. KELLEY & CO.

"By FRANK W. AVARREN."
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That under and by virtue of the teniis of said con-

tract, the said plaintiff sold and delivered to the

above-named defendants, and the above-named de-

fendants received from the said plaintiff lumber as

follows

:

One million seven hundred and fifty thousand two

hundred and sixty-eight (1,750,268) feet of No. 2

shop and better;

Ten thousand four hundred and ninety-three (10,-

493) feet of shorts;

That by the terms of said contract, the said plain-

tiff was required to make deliveries of said lumber

to the said defendants at their yards, as therein

stated; that thereafter the said defendants were re-

quired, if possible, to ship said lumber within thirty

(30) days from the time it was so delivered at said

yards
;
provided, however, that if the said defendants

were unable, from any cause whatsoever ; to ship said

lumber within thirty (30) days after the same was

received, or any part thereof, upon a request from

the said plaintiff, the said defendants were required

to make an estimate of the said lumber then on hand

in said yards, and not shipped, and, based upon said

estimate, were required to advance to the said plain-

tiff a sum of money equal to the value of said lum-

ber so on hand and unshipped, computed upon the

prices fixed in said contract; provided, further, that

said settlement, based on said estimate, in no event

was to be considered as a final settlement, but was sub-

ject to an adjustment between the said plaintiff' and

defendants after a final inspection of said luinber at
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the time the same was shipped out of said yards by

the said defendants;

That in the month of January, 1906, these defend-

ants had in their yards, as aforesaid, of the lumber

delivered there by the said plaintiff, a large quantity

of lumber which had not been shipped out, as contem-

plated by said contract ; that said plaintiff, under the

terms of said contract, requested that these defend-

ants make an estimate, and, based upon said estimate,

make a payment to plaintiff of the lumber so on

hand; that thereupon these defendants did make an

estimate, and thereafterwards, to wit, on the 12th day

of January, 1906, paid to this plaintiff the sum of

Twenty Thousand Dollars ($20,000), based on said

estimate so made in January, 1906

;

That prior to making the above-mentioned pay-

ment, these defendants had paid to the said plaintiff

for lumber shipped out. Twenty-nine Thousand

Three Hundred and Sixty-four Dollars ($29,364)

;

that the total payments for'lumber made by these de-

fendants to the said plaintiff, including the payment

above mentioned, made upon said estimate, amounted

to the sum of Forty-nine Thousand Three Hundred

and Sixty-four Dollars ($49,364) ;

That after said lumber was all shipped out by these

defendants under the terms of said contract, it was

for the first time ascertained and determined that

the total amount of lumber which had been delivered

by the said plaintiff, and which had been received by

the said defendants, under the terms of said contract,

was as follows, viz.

:
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One million seven hundred and fifty thousand two

hundred and sixty-eight (1,750,268) feet of No. 2

shop and better; and

Ten thousand four hundred and sixty-three (10,-

463) feet of shorts;

That the total liability incurred by these defend-

ants by reason thereof to the said plainti:ff amounted

to and was the sum of Forty-two Thousand Three

Hundred and Eighty-seven and Ninety-two hun-

dredths Dollars ($42,387.92).

That under and by the terms of said contract above

set forth, it was also provided that the defendants

were allowed sixty (60) days' time, from the date

lumber was shi]3ped out of the yards of said defend-

ants, in which to make payment for said lumber so

shipped, with a deduction of tw^o per cent (2%) off

for cash payments, without taking the sixty (60)

days time allowed for making said paj^ments; that

these defendants made payment for said lumber at

such times and in such amounts as entitled defend-

ants, under the terms of said contract, to a deduction

of two per cent (2%) off for cash, in the sum of Six

Hundred and One and Nine-hundredths Dollars

($601.09), w^hich said sum and amount these de-

fendants were and still are entitled to receive of and

from the said plaintiff by reason thereof;

That by reason of making the payment, based upon

the estimate as aforesaid, these defendants overpaid

the said plaintiff, on account of said lumber so deliv-

ered by the said plaintiff" and received by the said de-

fendant, in excess of the amount actually due and

owing by the defendants to the said plaintiff for lum-



40 William E. Kelley and Allan H. DaugJiarty

ber imder the terms of said contract, the sum of Six

Thousand Nine Hundred and Seventy-six and Eight-

hundredths Dollars ($6,976.08) ; that said sum of Six

Thousand Nine Hundred and Seventy-six and Eight-

hundredths Dollars ($6,976.08) was paid by these

defendants to the said plaintiff by mistake, believing

at the time the same was so paid, that the indebted-

ness that would be due by these defendants to the

said plaintiff would amount to said sum, the sum be-

ing paid under the terms of said contract; and that

the same was subject to adjustment after the final

inspection of said Imnber at the time shipment was

made ; that by reason thereof these defendants are en-

titled to have said sum repaid to them by the said

plaintiff

;

That, in the manner aforesaid, the plaintiff became

and is owing and indebted to these defendants in the

sum of Six Hundred and One and Niue-hundredths

Dollars ($601.09), and Six Thousand Nine Hmidred

and Seventy-six and Eight-hundredths Dollars ($6,-

976.08), in all the sum of Seven Thousand Five Hun-

dred and Seventy-seven and Seventeen-hundredths

Dollars ($7,577.17), with interest thereupon from the

12th day of January, 1906, at the rate of seven per

cent (7%) per annum; that no part nor portion of

said sum of Seven Thousand Five Hundred and

Seventy-seven and Seventeen-hundredths Dollars

($7,577.17), and interest, has been paid by said

plaintiff to these defendants.

Wherefore, these defendants demand that they

have judgment against the said plaintiff for the said

sum of Seven Thousand Five Hundred and Seventy-
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seven and Seventeen-hundredths Dollars ($7,577.17),

together with interest thereon from the 12th day of

January, 1906, at the rate of seven per cent j^er an-

num, together with their costs and disbursements in

this action,

BUEKE CORBET,
Attorney for Defendants.

State of California,

City and County of San Francisco,—ss.

Burke Corbet, being first duly sworn according to

law, deposes and says : That he is the attorney for the

defendants in the above-entitled action; that he has

read the foregoing Answ^er, and knows the contents

thereof; that the facts therein stated are true and

correct of his own knowledge, except as to the matters

which are therein stated on his information or belief,

and as to those matters that he believes it to be true

;

that this verification is not made by one of the defend-

ants to the action above entitled for the reason that

both of said defendants are absent from the City and

County of San Francisco, State of California, where

this deponent resides.

BURKE CORBET.
Subscribed and sworn to before me, this 25 day of

February, A. D. 1907.

[Seal] EDITH W. BURNHAM,
Notary Public in and for the City and County of San

Francisco, State of California.

Due service and receipt of a copy of the within an-

swer is hereby admitted this 27 day of February, A.

D. 1907.

REID & DOZIER,
Attorneys for Plaintiff.
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[Endorsed]: Filed Feby. 27, 1907. Southard

Hoffman, Clerk.

At a stated term, to wit, the March term, A. D. 1907,

of the Circuit Court of the United States of Am-
erica, of the Ninth Judicial Circuit, in and for

the Northern District of California, held at the

courtroom in the City and County of San Fran-

cisco, on Monday, the 4th day of March, in the

year of our Lord one thousand nine hundred and

seven. Present; The Honorable JOHN J. DE
HAVEN, District Judge.

No. 13,907.

T. H. BENTON,
vs.

WM. E. KELLEY et al.

Order Overruling Demurrer.

Defendant's demurrer to the complaint herein

came on this day to be heard and the same being sub-

mitted to the Court for consideration and decision, it

is ordered that said demurrer be and the same hereby

is overruled. Further ordered, this cause be placed

on the general trial Calendar, and the same hereby

is continued for the term.
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In the Circuit Court of the United States, Northern

District of California:

No. 13,907.

T. H. BENTON,

vs.

WILLIAM E. KELLEY & CO.

Plaintiff,

Defendants.

Stipulation [Waiving Trial by Jury, etc.].

It is hereby stipulated, by and between tlie plaintilf

and the defendants in the action above entitled, that

said cause be tried to the Court, and that a Jury

therein be, and it is hereby waived by each of the par-

ties hereto.

Dated March 25, 1907.

REID & DOZIER,
Attorneys for Plaintiff.

BURKE CORBET,
Attorney for Defendants.

[Endorsed]: Filed April 10th, 1907. Southard

Hoffman, Clerk. By W. B. Maling, Deputy Clerk.
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At a stated term, to wit, the March term, A. D. 1907,

of the Circuit Court of the United States of Am-
erica, of the Ninth Judicial Circuit, in and for

the Northern District of California, held at the

courtroom in the City and County of San Fran-

cisco, on Thursday, the 27th day of June, in the

year of our Lord one thousand nine hundred and

seven. Present: The Honorable WILLIAM C.

VAN FLEET, District Judge.

No. 13,907.

T. H. BENTON
vs.

WILLIAM E. KELLEY, et al.

Order for Findings and Judgment.

The parties hereto and their respective attorneys

being present as on yesterda}^, the trial hereof was

thereupon resumed. Upon request of Mr. Dozier it

was stipulated by Mr. Corbet that the usual stipula-

tion be entered as to taxing reporters' fees for per

diems and costs of transcripts. Thereupon the case

was argued by Mr. Thos. B, Dozier on behalf of

plaintiff and b}^ Mr. Burke Corbet on behalf of de-

fendants and submitted to the Court for considera-

tion and decision, and the same being fully consid-

ered by the Court it is ordered that findings be filed

in accordance with the rules of this Court and that

judgment be entered thereon in favor of plaintiff.



vs. T. H. Benton. 45

l7i the Circuit Court of the United States, Ninth

Circuit, Northern District of California.

Present.—Hon. WM. C. VAN FLEET, Presiding.

No. 13,907.

T. H. BENTON,
Plaintiff,

vs.

WILLIAM E. KELLEY and ALLAN H. DAUGH-
AETY, Copartners, Doing Business Under

the Firm Name and Style of W. E. KELLEY
& COMPANY,

Defendants.

Decision [on Merits].

This cause heretofore came on regularly for trial

before the Court without a jury, a jury trial having

been duly waived by the parties, and Messrs. Reid

& Dozier appearing as attorneys for plaintiff, and

Messrs. Burke Corbet and J. R. Selby appearing as

attorneys for defendants, and from the evidence in-

troduced the Court finds the facts as follows, to wit

:

Findings of Fact.

1. That on May 27th, 1905, plaintiff and defend-

ant entered into the contract which is set forth and

attached to the complaint; that after the making of

said contract, and its partial performance, the phice

of deliver}' of lumber by plaintiff was changed by

the consent of plaintiff and defendants from Cotton-

wood, California, to Anderson, California.
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2. That in ]:)iirsuance to the terms of said contract

plaintiff delivered at Anderson, California, and at

Cottonwood, California, 2,779,276 feet of lumber in

gross; that said lumber was delivered at various

times between June 5th, 1905, and November 22, 1905,

the first delivery b.y plaintiff being made June 6th

and the last November 22d ; that said lumber was de-

livered by plaintiff at places designated by defend-

ants, in accordance with the terms of the contract;

that of said total amount delivered by plaintiff, there

was a large amount of lumber of a grade below that

No, 2 shop and better, California sugar and white

pine; that said lumber was not sorted so that the

lumber of a quality of No. 2 shop or better was

separate from that of inferior quality at the time

said lumber was delivered 1 v plaintiff' and unloaded

at the places designated \\ defendants.

3. That defendants have shipped, of the lumber

delivered by plaintiff at Anderson and Cottonwood,

1,774,648 feet of No. 2 shop and better lumber, ac-

cording to the contract, of which 1,741,999 feet was

loaded on railroad cars at points named, and shipf)ed

by defendants, and of which 32,649 feet was delivered

by defendants from their yards to a planing mill;

that said 1,744,648 feet of lumber shipped out by de-

fendants, was graded as provided by said contract, at

the time of shipment, as herein stated; that defend-

ants also caused all the lumber delivered by plaintiff

to them, to wit, 2,779,276 feet, to be graded as pro-

vided b.y said contract at the various times lumber

was shipped b,y them, as hereinbefore stated, at the

time of each shipment; that a large amount of the
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lumber delivered by plaintiff to defendants was re-

jected by defendant, as not being No. 2 shop or

better, and was piled separately from the lumber not

yet graded; that, of the lumber so rejected, plaintiff

sold, to wit, 19,000 feet to one Cunningham prior to

November 9th, 1905, and also sold a large number of

feet to one F. W. Warren that in pursuance to the

terms of the contract, as made May 27th, 1905, de-

fendants have shipped all the No. 2 shop or better

lumber which plaintiff delivered to them at Ander-

son and Underwood; that the total amount so

shipped by defendants was, as hereinbefore stated,

1,774,648 feet; that the first shipment of lumber by

defendants was on June 24th, 1905; that the last

shipment of lumber by defendants, as aforesaid, was

in March, 1907; that defendants have paid plaintiff

for lumber sold to them under the terms of the con-

tract made May 27th, 1905, subsequently modified,

as hereinbefore set forth. Forty-five Thousand One

Hundred and Sixty-four Dollars ($45,164); that

Twenty-nine Thousand Three Hundred and Sixty-

four Dollars ($29,364) of this amount was paid at

such times as to entitle defendants to a discount of

two per cent (2%) under the terms of the contract,

and j)laiutiff allowed defendants such discount ; that

the total credit to which defendants are entitled is

Forty-five Thousand Seven Hundred and Sixty-five

and Nine-Hundredths Dollars ($45,765.09), being

cash as stated, and a discount of Six Hundred and

One and Nine-Hundredths Dollars ($601.09).

4. That on or about December 20th, 1905, it was

orally agreed by plaintiff and defendants that a final
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determination and settlement of the amount and

grades of lumber delivered by plaintiff to defend-

ants, and the amount of indebtedness of defendants

to plaintiff, be made, and when so determined the

sum should be paid by defendants to plaintiff; that

the said determination was based and was to be

based on estimates of two appraisers, one appointed

by plaintiff and one by defendants, in case they eould

agree as to the amount of No. 2 shop and better

lumber then at Cottonwood in the yard known as the

yard of Kelley & Compan}^ delivered by plaintiff;

that in pursuance to such oral agreement, one Clif-

ton was orally appointed by defendants, and one

Ruff was orally appointed by plaintiff, as appraisers,

and on January 11th and 12th, 1906, said Clifton

and Ruff made a repoi-t, after examination of the

lumber delivered by plaintitf to defendants, then at

Cottonwood, California, at the place where said

plaintiff had been directed to deliver said lumber by

said defendants.

5. That by said report and agreement of said

Clifton and Ruff, it was determined that plaintiff had

delivered to defendants 2,675,219 feet of lumber of

various kinds; that of the lumber then at Cotton-

wood, at the time of the report, Januar}^ 12th, 1906,

449,314 feet was of lower grade than that called for

by the contract, and that the total amount of No. 2

shop or better lumber, as called for by the contract,

which had been delivered by said plaintiff to said

defendants, was 2,225,965, and said Clifton accepted

this determination as correct ^for defendants, and

said Ruff accepted the same as correct for plaintiff;
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that said determination was in writing, and was evi-

denced by two separate sheets of paper made in

duplicate; one dated January 11th, 1906, purporting

to be the estimate of lumber below the grades called

for by the contract, then at Cottonwood, California;

the other dated January 12th, 1906, purporting to be

a summar,y and recapitulation of the total amount of

liunber delivered under the contract, and the total

amount of lumber, No. 2 shop and better; that it

was settled and agreed by plaintiff and defendants,

by the facts hereinbefore in this paragraph stated,

that plaintiff had delivered to defendants 2,225,905

feet of lumber of the grade No. 2 shop or better, ac-

cording to the contract, and defendants acknowl-

edged that such number of feet was correct, and the

same was agreed to by defendants as the amount of

lumber for which they were liable to pay, after de-

ducting the just credits to which they were entitled.

6. That defendants, on and after January 12th,

1906, were, by virtue of said estimate or determina-

tion, pursuant to said agreement of December 20,

1905, liable to pay plaintiff for 2,225,905 feet of lum-

ber at the rate of Twent.y-four Dollars ($24) per

thousand, amounting to Fifty-three Thousand Four

Hundred and Twenty-one and Seventy-two Hun-

dredths Dollars ($53,421.72) ; that defendants are en-

titled to credits of Forty-five Thousand Seven Hun-

dred and Sixty-five and Nine Hundredths Dollars

($45,765.09); that the defendants have never fully

performed said agreement of December 20th, 1905,

and have paid plaintiff no moneys pursuant to the

said agreement.
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Conclusions of Law.

As a conclusion of law, from the foregoing facts,

the Court finds:

That plaintiff is entitled to judgment against de-

fendants, W. E. Kelley and Allan H. Daugharty, as

copartners, for the sum of Seven Thousand Six Hun-

dred and Fifty-six and Sixty-three Hundredths Dol-

lars ($7,656.63), and interest thereon from June 5th,

1906, and costs of suit.

Let judgment be entered accordingly.

Signed this 28th day of September, 1908, at San

Francisco, California.

W. C. VAN FLEET,
Judge.

[Endorsed] : Filed Sept. 28, 1908. Southard Hoff-

man, Clerk. By W. B. Maling, Deputy Clerk.

At a stated term, to wit, the July term, A. D. 1908, of

the Circuit Court of the United States of Amer-

ica, of the Ninth Judicial Circuit, in and for the

Northern District of California, held at the

courtroom in the City and County of San Fran-

cisco, on Monday, the 28th day of September, in

the year of our Lord one thousand nine hundred

and eight. Present: The Honorable WILL-
IAM C. VAN FLEET, District Judge.

No. 13,907.

T. H. BENTON
vs. '.

''".

WILLIAM E. KELLEY et al. ?
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Order for Judgment.

In this cause it is ordered, in accordance with the

opinion of the Court heretofore rendered and the

findings of fact and conclusions of law this day filed,

that judgment be entered in favor of plaintiff and

against the defendants in the sum of $7,656.63, as

principal and interest thereon from June 5, 1906, and

for costs.

In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of Ccdifornia.

No. 13,907.

T. H. BENTON,
Plaintiff,

vs.

WILLIAM E. KELLEY and ALLAN H. DAUGH-
ARTY, Copartners, Doing Business Under

the Eirm Name and Style of W. E. KELLEY
& COMPANY,

Defendants.

Judgment on Findings.

This cause having come on regularly for trial upon

the 25th day of June, 1907, being a day in the March,

1907, term of said court, before the Court, sitting

without a jury, a trial by jury having been duly

waived by stipulation filed; Thomas B. Dozier, Esq.,

having appeared as attorney for plaintiff and Burke

Corbet and J, R. Selby, Esqs., having appeared as

attorneys for the defendants and the trial having
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been proceeded with upon the 26th and 27th days of

June in said year and term, and oral and document-

ary evidence in behalf of the respective parties hav-

ing been introduced and the evidence having been

closed and the cause having after argument by the

attorneys for the respective parties been submitted

to the Court for consideration and decision and the

Court, after due deliberation having filed its findings

in writing and ordered that judgment be entered

herein in accordance therewith and for costs;

Now, therefore, by virtue of the law and by reason

of the findings aforesaid, it is considered by the

Court that T, H, Benton, plaintiff, do have and re-

cover of and from W. E. Kelley and Allan H. Daugh-

arty, copartners doing business under the firm name

and style of W. E. Kelley & Company, defendants,

the sum of eight thousand eight hundred ninety-six

and 79/100 ($8,896.79), together with his costs in

this behalf expended taxed at $

Judgment entered Septeinber 28, 1908.

SOUTHARD HOFFJVIAN,

Clerk.

[Endorsed] : FHed Sept. 28, 1908. Southard Hoff-

man, Clerk. By W. B. Maling, Deputy Clerk.
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In the Circuit Court of the United States, Ninth

Judicial Circuit, in and for the Northern Dis-

trict of California.

No. 13,907.

T. H. BENTON
vs. .

_

.

WILLIAM E. KELLEY et al.

Certificate to Judgment-Roll.

I, Soutliarcl Hoffman, Clerk of the Circuit Court

of the United States, for the Ninth Judicial Cir-

cuit, Northern District of California, do hereby

certify that the foregoing papers hereto annexed

constitute the Judgment-roll in the above-entitled ac-

tion.

Attest my hand and the seal of said Circuit Court

this 28th day of Sept., 1908.

[Seal] SOUTHARD HOFFMAN,
Clerk.

By W. B. Maling,

Deputy Clerk.

[Endorsed] : Filed Sept. 28, 1908. Southard Hoff-

man, Clerk. By W. B. Maling, Deputy Clerk.
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In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of California.

Hon. W. C. VAN FLEET, Judge.

No. 13,907.

T. H. BENTON,
Plaintiff,

vs.

WILLIAM E. KELLEY and ALLAN H. DAUGH-
ARTY, Copartners, Doing Business Under

the Finn Name and Style of W. E. KELLEY
& COMPANY,

Defendants.

Bill of Exceptions.

In this cause a trial by jury was waived by stipu-

lation in writing, signed by counsel for plaintiff and

counsel for defendants, and filed in the cause April

10th, 1907, and said stipulation was dul}^ entitled in

this court and case, and was as follows

:

"It is hereby stipulated, by and between the plain-

tiff and the defendants in the action above entitled,

that said cause be tried by the Court, and that a jury

therein be and it is hereby waived by each of the

parties thereto.

Dated, March 25th, 1907.

"REID & DOZIER,

''Attorneys for Plaintiff.

''BURKE CORBET,
"Attorney for Defendants."
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Thereafter the cause came duly on for hearing be-

fore the Court sitting without a jury, on June 25th,

1907, Hon. W. C. Van Fleet presiding; the plaintiff

appearing by Messrs. Reid & Dozier as attorneys,

and the defendants by Burke Corbet, their attorney.

Whereupon, in behalf of the plaintiff, evidence

was introduced consisting of the testimony of wit-

nesses, T. H. Benton, the plaintiff, Kate E. Benton,

and B. C. Clifton, and Plaintiff's Exhibits "A,"

"B," and ''C." The object of said evidence was to

show that the plaintiff had delivered 2,779,276 feet

of liunber in gross, at the yards at Anderson and

Cottonwood, at the places designated by the defend-

ants.

Whereupon witnesses were sworn^ evidence was

introduced, objections were made to the introduc-

tion of evidence, motions were made by counsel for

the respective parties, rulings were made upon the

motions by the Court, exceptions taken, as herein-

after set out, on the subject of a settlement or deter-

mination made on or about December 14th, 1905, and

a determination or award made in pursuance there-

of, represented by Plaintiff's Exhibits "D" and

"E."

The following is all of the evidence on which para-

graphs IV and V and VI of the Findings of Fact are

based:

Witnesses for plaintiff testified as follows

:
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[Testimony of T. H. Benton, for Plaintiff.]

T. H. BEXTOX, the plaintiff, caUed on behalf of

the plaintiff:

Mr. DOZIEPt.—Q. Mr. Benton, did you have a

settlement of any kind with Kelley & Company con-

cerning the lumber which you delivered in 1905

under the terms of this contract ?

A. I thought I did.

Q. I ask you, did you?

Mr, CORBET.—I object to the question as imma-

terial and incompetent, as it is not embraced within

the pleadings. There is no settlement pleaded any-

where in the pleadings.

Mr. DOZJLER.—The pui^^ose is to show that the

amount of lumber delivered and the full price to be

paid therefor were included in such a settlement, and

that subject matter is certainly embraced within

the pleadings. We allege that he delivered so much

lumber, of such value, on which so much was paid,

and so much is due. We are asking it for the pur-

pose of deteimining that question.

The COURT.—I think that is entirely proper, if

it has a tendency to sustain the allegations of the

pleadings.

Mr. CORBET.—We take an exception.

Mr. DOZLER.—Q. I ask you, did you have a set-

tlement with Kelley & Company relative to this lum-

ber? A. I did.

Q. When and where, and who were present, and

with whom was the settlement ?
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(Testimony of T. H. Benton.)

A. The settlement was made with Mr. Daugh-

art}', I believe.

Q. One of the copartners of Kelley & Company"?

A. Yes, sir.

Q. Mr. Allan H. Daugherty? A. Yes, sir.

Q. Where was it made?

A. In their office at Anderson.

Q. Who was present?

A. Mr. A. F. Smith, Mr. John R. Lowden, my-

self, Mr. TVarren, Mr. Daugherty, and there were

others in the office—I do not call to mind their

names; a lady there.

^Ii\ CORBET.—He has not answered the question

fully.

Mr. DOZIER.—Q. "When was the settlement, or

about when?

A. I could not say positively about the settle-

ment, when it was.

Q. You can say approximately^ can you not?

A. It was, I think, along about the 14th of De-

cember, I should judge.

The COURT.—Q. Of what year?

A. Of 1905.

, Mr. DOZIER.—Q. Of the year in which the cut

of lumber was made? A. Yes, sir.

Q. Have you the data in relation to that settle-

ment? A. Yes, sir, we have.

Q. Any papers that were entered into or signed

at that time ? A. Yes, sir.

Q. I now show you two documents and ask you

if you can identify them? A. Yes^ sir.
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(Testimony of T. H. Benton.)

Q. What are they?

A. They are an estimate

—

Mr. CORBET.— (Intg.) I object to the question

as incompetent, if your Honor please. The docu-

ments themselves are the best evidence of what they

are.

Mr. DOZIER.—The purpose is not to get the con-

tents in, if your Honor please.

The COURT.—He means to ask him to state what

they purport to represent.

Mr. DOZIER.—Yes, what they purport to repre-

Rent, your Honor.

A. They are percentages of grades of lumber and

the amount of lumber as scaled by their men, in order

to get a settlement. They had gone to w^ork and

graded the number 2 shop lumber into 3 shop and

into common lumber, and we got into a discussion in

regard to the grades, so Mr. Daugharty proposed to

pick a man and have me pick a man, and put them on

those piles of lumber, and let them go through them

until they were satisfied with the percentages of the

different grades that there were in the piles—the per-

centages of 2 shop better that was in the common lum-

ber. So Mr. Clifton went through the pile for them,

and Mr. Ruff went through the lumber for me, in

order to get a basis for a settlement, and those are

the papers showing what the settlement was.

Q. As to the amount of lumber, regardless of the

grades now, what was done, and what do those pap-

ers purport to be, or either one of them—as to the
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(Testimony of T. H. Benton.)

amount of lumber actually delivered to Kelley &
Company under the terms of this contract by you?

A. The amount of the

—

Q. (Intg.) I am not asking for it now, but do

those papers refer to that amount of lumber?

A. Those papers refer to an amount of lumber

as taken by Mr. Smith, an estimate of their yard by

Mr. Smith—

Q. Who was Mr. Smith?

A. Mr. Smith was one of their graders.

Q. Mr. W. F. Smith? A. W.F.Smith.

Q. They refer, then, to the amount of lumber de-

livered by you under the terms of the contract ?

A. Yes, sir.

Q. And the various grades of lumber as delivered

under the terms of the contract? A. Yes, sir.

Q. These papers came up in a settlement with

Mr. Daugharty, you say. But prior to that time was

there any arrangement for this settlement, and if so,

with whom, and between whom ?

A. An arrangement was made, in the first place it

was made by, or I talked to Mr. Kelly about it.

Q. Just state what occurred in relation to this

matter ?

A. I was dissatisfied with the grades. I went

down to where they were grading the lumber, and I

found they were putting the 2 shop lumber into the

common lumber, into the common pile, and I com-

plained to Mr. Warren, and also to Mr. Clifton, and

we talked about it a good deal, and finally Mr. Kelley

came along, and I met Mr. Kelley and I talked to him
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(Testimony of T. H. Benton.)

about it, and Mr. Kelley told me lie would have the

matter adjusted satisfactory to me, and he would

settle up with me. The payments were past due, and

the lumber should have been shipped and was not

shipped, and I wanted my money, and he told me
that he would have it adjusted just as soon as he

possibly could and pay me my money. 'Shortly after

that, Mr. Daugharty came out, and he proposed the

line of settlement himself, in regard to the settle-

ment, and I supposed after we had got that made, it

was all settled, and as the amount of the estimate by

Mr. Smith was a little less than our total, why, I ac-

cepted it any way, and, as I supposed, a settlement

was reached.

Q. Mr. Benton, you say that all of the lumber

which you did at all deliver was delivered at the time

of this arrangement was it?

The COURT.—You mean that it had been deliv-

ered prior thereto.

Mr. DOZIER.—Q. (Contg.) Had been deliv-

ered prior thereto, yes. A. Yes, sir.

Q. All of the lumber which you intended to de-

liver under the terms of the contract had been actu-

ally delivered? A. Yes, sir.

Q. After that time, you paid no attention to the

grading or scaling? A. I did not.

Q. What character of lumber were you shipping,

actually shipping to Kelley & Company ?

The COURT.—AYhen?
Mr. DOZIER.—Q. (Contg.) In 1905, under the

terms of this contract.
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(Testimony of T. H. Benton.)

Mr. COEBET.—The contract is the best evidence

and speaks for itself, and specifies what grades of

lumber they bought.

The COURT.—They might not have complied with

the contract.

Mr. DOZIER.—That is exactly what they are

denying, your Honor, in this case.

The COURT.—The contract would not be the best

evidence of what they did. It woidd be the best evi-

dence of what they should have done.

A. We shipped 2 shop and better as near as we

could without putting a grade on it.

Mr. DOZIER.—Q. In shipping the 2 shop and

better, some other characters of lumber get in, do

they f A. Yes, sir.

Q. After Kelley & Company had been shipping

by Agreement, that ceased for a time, did it not ?

A. Yes, sir.

The COURT.—What ceased for a time?

Mr. DOZIER.—The shipping—after they had

been doing so, the shipment of lumber by carload

ceased for quite a while—did it not, Mr. Benton?

A. I don't know that it ceased.

Q. I will ask you, then, you were getting returns

of lumber shipped, were you ? A. Yes, sir.

Q. And upon the discovery, as you claim, that

N'o. 2 shop lumber was being graded into No. 3 shop

and common, then it was this first discussion came

up with Mr. Kelley, one of the members of the firm,

and subsequently came the settlement with Mr.

Daugharty, the other member of the finii?
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(Testimony of T. H. Benton.)

A. Yes, sir.

Q. Do you know who made these figures, and

whose signatures these are of your own knowledge!

Do you know the signatures?

A. I think I do. I didn't see them made.

Q. And you know the writing, Mr. Benton ? You

are acquainted with handwritings, are you not?

A. I think I do l^now it.

Q. In relation to the signatures, whose signature

is this ?

A. This is Mr. Clifton's—''W. E. Kelley & Com-

pany, by Clifton," and this is Mr. Euff's, ''T. H.

Benton, by Ruff."

Mr. DOZIER.—Now, if your Honor please, I offer

in evidence first a statement signed by W. E. Kelley

& Company by Clifton, as to the amount of lumber

shipped under this contract—or rather delivered

under the contract, to Kelley & Company.

The COURT.—I do not understand quite the drift

of your questions in regard to that.

Mr. DOZIER.—My questions to Mr. Benton, your

Honor, have gone to both documents, but I am now
taking them up seriatim, in order to make the matter

a little plainer and more logical, that is all. The

two documents go together.

Mr. CORBET.—I desire to examine the \Adtness

for the purpose of laying a foundation for an objec-

tion, if your honor please.

Q. Are these the documents that you refer to as

having been embraced in that so-called settlement

that you made?
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(Testimony of T. H. Benton.)

A. Those were made after the agreement between

Mr. Daugharty and myself.

Q. Then this is something that took place after

that alleged settlement ?

A. That is what we agreed on.

The COURT.—Q. This was in pursuance of that

settlement? A. Yes, sir.

Mr. CORBET.—Q. And the alleged settlement

was that the lumber in the yard should be graded at

that time, and this is the outgrowth of that agree-

ment to have the lumber graded in the yard?

A. The agreement was that they were to go

through the piles, and if they were satisfied, they

were to agree on the percentage of 2 shop and better

that was in the common lumber, in order to get at a

basis to settle on.

Q. That settlement was made pursuant to an ar-

rangement that you had with Mr. Daugharty, you

say? A. Mr. Daugharty.

Q. And Mr. Warren? A. Mr. Daugharty.

Q. Representing W. E. Kelley & Company?

A. Yes, sir.

Mr. CORBET.—We object to the offer as incom-

petent, irrelevant and immaterial, for the reason

that the cause of action of the plaintiff is predicated

upon a writtten agreement which speaks for itself,

in that it provides that the lumber shall be graded

as shipped, and then as shipped, it shall be paid for,

and this is incompetent under the pleadings.

The COURT.—Let me see the paper. (The Court

examines the paper.)
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(Testimony of T. H. Benton.)

Mr. CORBET.—May I examine the other one

while his Honor is examining this paper.

Mr. DOZIER.—Yes, certainly.

The COURT.—I wish you would read that. I

can't make out very well, because of the matter in

which it is made—I can't tell the sequence in which

it should be read.

Mr. DOZIER.— (Reading.)

"Anderson, Jan. 12, 1906.

"According to statement of Nov. 9, 1905, made out

by Mr. William Smith in behalf of Kelley & Co., Mr.

Benton delivered to W. E. Kelley 's yard in Ander-

son, Cal., Lumber as follows, in total: 2,675,219 ft.,

box lumber, shop and better, including lumber men-

tioned below.

In this amount"—that being the total lumber re-

ceived in the yard

—

"in this amount is contained 320,327 ft. common

"in this amount is contained 66,637 ft. box.

"in this amount is contained 29,082 ft. cull.

410,016 ft. total

2,675,219 ft.

less 416,046 ft. Com.

cull & box

will leave 2,259,173 ft.' #2
shop & better

Note: Roofing boards, and also lumber hauled by

Stiff and Dewlaney is not included in above amounts,

and goes separate.
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(Testimony of T. H. Benton.)

The 66,637 ft. of box were sent down by Mr. Ben-

ton as box Lumber.

This statement is accepted as correct.

W. E. KELLEY &00.

B.CLIFTON."
In other words, tlie luriiber which came from Mr.

Benton's yard, the entire amount delivered was

2,675,219 ft., less 416,046 feet, which were not in-

cluded in the contract, and which was common lum-

ber, box lumber, or cull lumber.*********
The COURT.—The paper will be admitted.

(The paper is marked Plaintiff's Exhibit ''D.")

Mr. CORBET.—If your Honor recalls, I noted an

exception to the introduction of the paper.

The COURT.—Yes.
Mr. CORBET.—I understand your Honor now

overrules the objection.

The COURT.—I have admitted the paper, and

you have your exception. That is always the case;

when you take your exception it is always noted.

Mr. DOZIER.—Now, if your Honor please, I am
going to offer the other paper, if your Honor will

examine it.

(The Court examines the paper in question.)

Mr. DOZIER.—Q. This is the paper, Mr. Ben-

ton, which you identified as being a determination of

the grades delivered? A. Yes, sir.

Mr. DOZIER.—I now desire to offer in evidence

this paper dated at Anderson, California, January

11, 1906.
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Mr. DOZIER.— (Reading:)

"Anderson, Cal., Jan. 11, 1906.

All 5/4, 6/4, 8/4, etc., common white and sugar

pine 504,205 ft. Percentage graded out of this as

follows

:

24,083% Shop or 121,427 ft. in the 504,205 ft.

5,768% Cull or 29,082 ft. in the 504,205 ft.

Total cull and shop 150,509

504,205 ft. less 150,509 353,696 ft. common

All 5/4 6/4 8/4 etc. #3 shop white and sugar pine

389,694 ft.

Percentage of common graded out of this as fol-

lows:

8,537% common or 33,268 ft. in 389,694 ft. #3 shop

or:

Common out of conmion 320,327

Box from mill 66,637

Cull out of common 29,082ft."

Common out of common #3 shop 33,268

416,046 ft.

Changes made by mutual consent.

Above statement accepted as correct. For T. H.

Benton, Jos. Ruff.

W. E. KELLEY & CO.,

B. CLIFTON."
We will ask that this be admitted in evidence, your

Honor, and marked as Plaintiff's Exhibit "E."

Mr. CORBET.—To which the defendant objects

upon the ground that it is incompetent and irrele-

vant under the pleadings.
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The COURT.—The objection is overruled.

Mr. CORBET.—We take an exception.

(The paper is marked Plaintiff's Exhibit "E.")

Mr. DOZIER.—Q. These documents, Mr. Ben-

ton, were executed and delivered to you in pursu-

ance of the agreement entered into between you and

Mr. Daugharty at the time of the settlement ?

A. They were.

Q. And upon the basis of that, from that day to

this you had nothing more to do with the transac-

tion so far as grading and culling and measuring the

lumber is concerned? A. I did not.

Q. At that time there was a large quantity of

lumber, was there not, in the yard at Anderson ?

A. Yes, sir.

On Cross-examination.

Mr. CORBET.—Q. You have testified, I believe,

that there was a settlement made between Mr.

Daugharty on behalf of the defendants and yourself

along in December, 1905. Was that a settlement,

Mr. Benton, or was it merely for the purpose of ar-

riving at what they possibly would be owing you

under the contract, based upon the contract itself, for

the reason that the lumber had not all been shipped

out?

A. I understood it to be a settlement, and I un-

derstood it to be an luiderstanding for these parties

to make an estimate so that Kelley & Compan_y could

finish paying me what they owed me. Thej^ had not

shipped out the lumber.
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Q. Is it not a fact that the settlement wMch you

have testified to as having been made in December,

1905, was nothing more nor less than placing an es-

timate upon the lumber still remaining in the yard

that had not been shipped out, in compliance with

this portion of the contract: "In the event of your

not shipping any portion of the above lumber within

30 da,ys from the time it is received, you are, at my
request, to make an estimate of said lumber and

make settlement for same, as per above terms. It is

understood that the above settlement, based on esti-

mates, is not to be final, but is subject to adjustment

after the final inspection at the time shipment is

made by you."

A. No, sir, it was to be a final settlement. Mr.

Kelley promised me a final settlement.

Q. Did you ever make a demand on them for such

an estimate of the lumber on hand 1

A. Such an estimate ?

Q. Yes, as estimate of the lumber on hand, for

the purpose of making pa}Tnents to you ?

The COURT.—An estimate of the lumber on hand

that had not been shipped out, and on which 3^ou de-

sired them to advance payment. A. Yes, sir.

Mr. CORBET.—Q. Then you say that this set-

tlement that you referred to was not made pursuant

to the terms of the contract in the particulars I have

referred to?

A. No, sir, it was made for a final settlement.

Mr. Kelley promised me a final settlement.



vs. T. H. Benton. 69

(Testimony of T. H. Benton.)

Mr. CORBET.—Q. Mr. Benton, there has been

introduced in evidence here Plaintiff's Exhibit "D,"
which claims to show 2,675,291 feet. Do you know
where that statement was procured from?

A. Mr. Clifton.

Q. You say you received that from Mr. Clifton?

A. Yes, sir.

Q. Do you know when it was received from Mr.

Clifton?

A. I think I was sick at the time that came, that

Mr. Clifton sent it up at a time when I was in bed

sick.

Q. If it did not come from Mr. Clifton, where did

it come from? Have you any idea?

A. I have not.

Q. It is based on that statement that you claim

the total amount of the lumber delivered down at

Cottonwood and Anderson, is it not?

A. I think so.

The COURT.—How is that ?

Mr. CORBET.—His claim is based on that state-

ment, where they say that the total amount was

2,675,291, that that amount had been shipped out

prior to Nov. 9, 1905, and then they go ahead and

make an estimate based on some figures made by Ruff

and Clifton. I am asking him what he based that

data upon, that figure of 2,675,000 feet of lumber,

and if he bases his claim that that is the total amount

of lumber delivered on those figures.
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A. That claim was made and the estimate made,

I think, by Billy Smith, about the 9th of November,

and after the 9th of November I think we delivered

in a little lumber, I don't know how much, but some

lumber after that time.

Q. Based upon an estimate made by William

Smith? A. Yes, sir.

Q. Is that gentleman in the courtroom here?

A. No, sir.

Q. Is Mr. William Smith here ?

A. No, sir, he is not here. The train hasn't got

in yet, and he isn't here.

Mr. DOZIER.—He will be' here when the Oregon

Express arrives.

Mr. CORBET.—Q. Aside from the fact that you

got it from Mr. Smith, you don't know where it

comes from. That is all.

Redirect Examination.

Mr. DOZIER.—Q. 'Mn Benton, will you kindly

tell the Court how it came about that you made a final

settlement of this matter with Mr. Daugharty, or

with Kelley & Company, of the lumber delivered to

them, rather than a tentative settlement? What
were the circumstances that led up to it and why did

3'ou do it?

A. Well, my lumber was delivered, I had it all

delivered to them in the yard, and they had not

graded it out, and could not get it graded out prop-

erly, and I went down there and I found that they

were grading 2 shop and better into the box and cull,

and the lumber was liable to be damaged, and I
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needed the money, and I insisted on a settlement.

They could not live up to the contract, had not lived

up to it and could not do it, and I wanted a settle-

ment. I needed my money, and when Mr. Kelley

came out, I spoke to him about it, and Mr. Kelley

promised me a settlement, told me he would have it

attended to and settle up with me, and pay me in full

for my lumber. He said he did not want our lum-

ber in his yard, it ought to have been settled for, he

admitted their system was wrong, and that they had

into a mix-up, and he could not straighten it out

right then, but he w^ould do the best he could, and

have it straightened out as soon as he could, and pay

me for the lumber. On the heels of that, Mr.

Daugharty came out and we talked it over, and he

proposed the method of settlement himself, I think.

Q. And what was the method of settlement?

A. That method of settlement was for him to take

a grader and for me to pick one, and for them to go

into the pile of the low grades of lumber, the upper

grades there was no dispute about, but it was the

common and box and the 3 shop that the dispute was

about, and we proposed

—

Q. (Intg.) Mr. Benton, I wish you would let

his Honor understand that there was no dispute

about the upper grades of lumber. Do j^ou mean

that the lumber was piled in the yards and desig-

nated as certain classes of lumber?

A. Yes, sir.

Q. And that designated as 2 shop and better in

their yard, there was no dispute about?
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A. Yes, sir.

Q. But the inferior grades you disputed?

A. Yes, sir.

Q. Now, go on.

A. He proposed that they take a man and I take

one to go through those lower grades of lumber and

get a percentage of the high grades of lumber that

were in those piles.

The COURT.—Q. You claimed that there was

lumber in those low grade piles that should be classed

or graded as 2 shop and better? A. Yes, sir.

Mr. DOZIER.—Q. And they had segregated this

out as cull and box ?

A. They had segregated it out as 3 shop—that

was a grade they made of their own, there was no

such grade as 3 shop in our grades—they made a

fifrade of 3 shop of their own, and that was lower than

2 shop, and I claimed that there was lumber that

ought to be put in the higher grade of 2 shop or bet-

ter,, and he proposed to pick a man and that I should

pick one, and that they should go through and de-

termine the percentage of the higher grades of lum-

ber in those piles, and if they could not agree on

that, they would lay it out, and if they laid it out to

amount to anything, they would pick another man

and go through it and deteimine what there was, and

the third man should be final. If they didn't lay

out a great amount, why, he said, he would pay for it

—that it was not worth quarreling about, and he

would not fool with it, but would take it and pay for
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it. And that as soon as this was done, he would pay

me for my lumber.

Q. Now, will you kindly explain to his Honor

about this feetage here given in what you call the

Billy Smith scale or estimate of lumber, why it is

mot the total amount for which you brought action.

This was the amount of lumber, you said, delivered

up to November 9th. You subsequently delivered

more lumber, did you*?

A. This was an estimate that Mr. Clifton and Mr.

Ruff took that Billy Smith had made. Billy Smith

had made this estimate at the request of Mr. Clifton,

and it had come near up to my scale, what we

claimed, and it was spoken of that day and said that

the Smith estimate was not disputed; that it was so

near m}^ own account that we would call that correct.

Q. And what was said in relation to the estimate

as made before by the Kelley Company or for the

Kelley Company ?

A. It was too light—the scale they had before

was, I think, nearly a million feet below mine.

Q. Nearly a million feet below?

A. Yes, sir.

The COURT.—Q. That is, nearly a million feet

below the grades that the contract called for ?

A. No, sir, below the scale that I had delivered.

Q. It was below the scale you had delivered in

supposed compliance with the contract *?

A. Yes, sir.

Mr. DOZIER.—No, of all the lumber delivered,

vour Honor.
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The COURT.—I understand that—of all the lum-

ber delivered.

Mr. DOZIER.—Yes, your Honor.

Q. At the time that this other paper was signed

and the grading was done, you had delivered more

lumber than is called for in that paper ?

A. Yes, sir, I had delivered more lumber. That

is, there was lumber came in after Billy Smith made
the estimate.

Q. In other words, you delivered the difference

between what is in the Smith estimate and the

amount stated in your complaint, subsequent to the

9th day of November, 1905.

A. Yes, sir.

Q. Whatever that may be ? A. Yes, sir.

Q. Now, Mr. Benton, this settlement called for an

arbitration, that is to say, you were to have one in-

spector, the defendants another, and if those two

could not agree, those two or you two would select a

third, and the judgment of the third one would be

final?

A. Those two were to select a third.

Q. Was any matter ever brought up to you about

that in dispute afterwards, or did you abide by the

settlement of the two?

A. Immediately after, or about the time this set-

tlement was taking place, I was taken down with

pneumonia fever, and was confined to my house for

six weeks, and I paid no attention to it, and supposed

that the settlement was all over, and as soon as I got
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out and was able to do business at all, I would get

my money for my lumber.

Q. Mr. Corbet has asked you in relation to the

shipping—not the shipping receipts, but the ship-

ping estimates

—

Mr. CORBET.—The tally sheets.

Mr. DOZIER.—Q. (Contg.) The tally sheets,

whatever they may be. Did you not receive them

from Kelley & Company after this action was

brought f A. Yes, sir, I think we did.

Q. Did not a lot of them come in a bunch, a whole

bunch of them together?

A. I could not say. I could not say how they

came, because I paid no attention to them after this

settlement. In fact, I didn't pay much attention to

them, any way. My wife was bookkeeper, and

whenever anything came there and we had credit

for it, she always told me about it, and I paid no fur-

ther attention to it. She attended to the books her-

self.

Q. As a matter of fact, lumber delivered by you

under this contract is still in the yards of Kelley &

Company f A. Yes, sir.

Q. Up to this very date?

A. At Cottonwood; yes, sir.

Q. Did you not see it on yesterday?

A. I saw it yesterday when we came by Cotton-

wood.
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JEFFERSON D. OGBURN, called for the plain-

tiff.

Mr. DdZIER.—Q. Did you meet Mr. Kellev, Mr.

William E. Kelley, the co-partner of Mr. Allan H.

Daugharty, during the month of September, or Oc-

tober, 1905, in Shasta County, at Anderson?

A. I don't remember the month exactly.

Q. Well, in the late fall or early winter of the

year 1905? A. Yes, sir, I met him.

Q. Were you present at the conversation occur-

ring between Mr. Benton and Mr. Kelley, relative to

a settlement under a contract, a final settlement for

lumber? A. I was.

Q. Do you remember what requests were made

by Mr. Benton or Mr. Kelley, and what Mr. Kelley

promised in relation to the matter?

A. I don't remember just word for word.

Q. As near as you can give the words that were

used and the conversation occurring between those

gentlemen relative to the settlement of the contract

for lumber, I wish you would do so?

A. I heard Mr. Kelley tell Mr. Benton that just

as soon as they could get things straightened up in

the yard, and everything straightened up, they

u'ould him his money.

Q. And that was upon Mr. Benton's demand for

a final settlement?

A. Yes, sir. He and I went there together, and

he asked him for a settlement.
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Q. You went there for that purpose, did you not?

A. Yes, sir. I did not go there for the purpose

of a settlement, but I went with him, and that is

what we went for.

Q. You understood what it was for when you

went ?
,

A. Yes, sif . That is what he told me it was for.

I just rode down to Anderson with him and was

there in the buggy when they had their talk.

Cross-examination.

Mr. CORBET.—Q. As soon as the lumber was

searched out in the yard, and he could get it straigh-

tened out, he would pay him for the lumber?

A. He told him that just as soon as he could get

things straightened up, and they would straighten

them up as soon as they could, he said, '^You will get

you money."

Q. Where was that conversation held?

A. Right in front of Mr. Warren's office, at his

factory in Anderson.

Q. Who was there besides yourself and Mr.

Kelley and Mr. Benton?

A. Mr. Warren, and I think Mr. Wink was there,

I am not sure, but I think he was, and I don't know

whether Mr. Clifton was there or not. There were

two or three men there. Mr. Warren was there, I

know, and I think Mr. G-illis' son.

[Testimony of A. F. Smith, for Plaintiff.]

A. E. SMITH, called for the plaintiff.

Mr. DOZTER.—Q. Do you remember the occa-

sion of a visit to California by Mr. Daugharty dur-
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ing the month or about the month of December,

1905?

A. I could not say what month it was in the fall

of 1905, but I remember the occasion that you are

leading up to. The day of the month, or even the

month, I do not call to mind now. I might have data

some place that I could refresh my memory from

that would call to mind the time.

Q, Well, it was late in the year 1905, was it not,

Mr. Smith? A. Yes, sir.

Q. You know that ? A. Yes, sir.

Q. The day or month you would not state posi-

tively f A. No, sir.

Q. I am leading up to an occasion of a settlement,

on a conversation, we will call it, between Mr.

Daugharty and Mr. Benton, relative to a lumber

contract between Benton and Kelley & Company.

That is the occasion I allude to.

A. I understand.

Q. In the latter part of the year 1905?

A. Yes, sir.

Q, Where was that conversation Mr. Smith?

A. It was in Mr. Warren's office at Anderson.

Q. Who was present there ?

A. Mr. Daugharty, Mr. WaiTen, Mr. Benton;

myself, Mr. Lowden—John R. Lowden of Redding,

Mrs. Larsen, and there were others in and out, but

I do not call to mind now that anybody else was

present during the conversation.

Q. Do you know with what purpose Mr. Benton

was there ?
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A. He went there to try to effect a final settle-

ment with Mr. Kelley & Company.

Q. With Kelley & Company?

A. That is the way he talked to me, at least.

Q. Relative to what, do you say?

A. To the closing up of their lumber deal that

they had under this contract that you presented

here.

Q. Do you know what agreement was reached

between Mr. Daugharty representing himself and

his copartner on the one side, and Mr. Benton on the

other—at that settlement?

A. The way I understood it, from the conversa-

tion that occurred there during that meeting, why,

it was that they agreed to select each of them a

lumber grader and go through the Imnber that had

been rejected as nof being as good as 2 shop and bet-

ter, and they would select out any lumber in that

lumber that had been rejected by Mr. Kelley that

was good enough to fill the grade of 2 shop and bet-

ter, and after they did that, I believe if they got near

enough together on measurements, from what I

understood of their conversations, not to disagree

on the measurement of the lumber, they would settle

it without a third, or they might have to have a third

man. They only seemed to differ on the grades.

Q. Mr. Smith, was not a certain estimate of

lumber up to November 9th accepted as correct,

agreed upon as correct, and to be taken as correct?

Mr. CORBET.—I object to the question as lead-

ing, the witness not having been shown to be famil-
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iar with any estimate or statement of the amount of

lumber previously shipjoed at that time.

The COURT.—The objection is certainly good as

to the question being leading.

Mr. DOZIER.—Q. What, if anything, was stated

or agreed upon or determined as to the amount of

lumber delivered up to a certain time, made by any

individual ?

A. As well as I remember, as I stated a moment

ago, I think they agreed on the quantity of lumber

delivered. It was only a difference between them

on the quality of this lumber that had been rejected.

They agreed, as I understood them to say, that they

would each pick a man to determine the amount of

lumber that was in this lumber that had been re-

jected that should have been accepted on the con-

tract, and after that, why

—

Q. One moment. Just answer that alone. Was
that all that was agreed upon about each picking a

man, or was there anything further said about this

arbitration, or of doing if?

A. Well, as Mr. Benton stated, and I said a mo-

ment ago, after that the two men were to select a

third man, if necessary, and the agreement was to be

final, if there was any lumber of consequence re-

jected. I don't remember the language that was

used by either one or both sides, so far as that is

concerned. But there was a great deal said, in one

way and another, and so I could not very well re-

member.
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Q. I understand tiiey agreed to select two grad-

ers, and if those two graders could not substantially

agree, they were to select a third one, whose judg-

ment was to be final on that?

A. That is my remembrance of that, yes,

Q. Go on with your statement, Mr. Smith, the

statement that you were making when I interrupted

you? You said after the grading of the lumber was

determined then something else, and I interrupted

you.

A. Well, as I remember it, they arrived at a con-

clusion, you understand that that should be a basis

for the settlement, because they foimd out the

amount of lumber that had been rejected that ought

to be accepted, and that they they were ready for a

final settlement.

The COURT.—Q. How do you mean, a final set-

tlement? Do you mean a payment?

A. To pay Benton for the lumber that had' been

delivered by Mr. Benton to Mr. Kelley.

fTestimony of W. F. Smith, for Plaintiff.]

W. F. SMITH, called for the plaintiff.

Mr. DOZIER.—Q. Mr. Smith, were you ever

called upon by Mr. Clifton, the agent of W. E. Kel-

ley & Company at Anderson, to make a scale of the

lumber delivered to Kelley & Company by Benton?

A. I was ordered to make an estimate.

Q. Where was the lumber?

A. In the Anderson yard, in the Cottonwood

yard.
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Q. Who directed you to do this?

A. Mr. Clifton.

Q. Did he announce for what purpose it was to

be made f A. He did.

Q. What was it?

A. He said it was for the purpose of a settlement

with Mr. Benton—they wanted to settle up with him

and get rid of him.

Q. Was it anything more than as to the deter-

mining of the various grades of lumber?
*

A. Well, yes, it was for getting an estimate of all

the lumber there was in the yard.

Q. What do you mean by all of the lumber?

Mr. CORBET.—I suggest that the witness be re-

stricted to stating what Mr. Clifton told him to do,

Mr. DOZIER.—That is the purport of my ques-

tion. I will so modify it, if it requires.

The COURT.—I understood it that way. Just

confine your testimony to what 3"0U were directed by

Mr. Clifton to do, Mr. Smith—what he stated as the

purpose.

A. Well, he directed me to take an estimate of all

the lumber in the yard—all Mr. Benton's lumber.

Mr. DOZIER.—Q. Did he allude to particular

lumber?

A. No, sir, all of it—different grades and differ-

ent lumber, sugar pine and white pine.

Q. What do you mean by different grades? You

know what the Benton contract was, do you not?

A. Yes, sir.
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Q. Do you mean the grades under that, or all of

the lumber of every kind and character?

A. All the lumber of every kind and character.

Q. Those were his instructions?

A. Yes, sir.

Q. That included what ?

A. That included all the lumber that Mr, Ben-

ton had in the yard, and what they had. already

shipped.

Q. But that is not what I mean. What did that

include as to the kinds of lumber?

A. It included common, box, shorts, 1 shop and

2 shop, and 3 clear and 2 clear—1 and 2 clear.

Q. And anything else?

The COURT.—He has stated all the Benton lum-

ber in the yard. How can there be anything any

more comprehensive than that.

Mr. DOZIER.—I wanted to get at the different

grades of the lumber.

A. The common lumber was the roofing boards

and all of that stuff that had to be taken into con-

sideration.

Q. Did not include covering boards or covers?

A. Yes, sir.

Q. Mr. Smith, how long were you at the Ander-

son yard?

A. I could not state exactly when I went there.

I was there two or three months any way, and may
be more.

Q. Two or three months? A. Yes, sir.
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Cross-examination.

Mr. CORBET.—Q. At what time, was it, Mr.

Smith, that Mr. Benton told you to go out and make

an estimate of the lumber in the yard?

A. I don't remember exactly; I think it was some

time either the first of November or the last of De-

cember—I mean something along the last of Novem-

ber or the first of December, or sometime along there.

Q. Did it include making an estimate of the

lumber both in the Cottonwood yard and the Ander-

son yard? A. Yes, sir.

Q. How long did it take you to make those esti-

mates?

A. Oh, I guess it was four or five days, or a week

maybe.

Q. How long?

A. Four or five days, maybe.

Q. How many estimates did you make—more

than one ?

A. I made one, and then there was some more

lumber came in afterwards, and the first one there

was not anything said about the roof boards, and

then they wanted the roof boards put in afterwards,

and Mr. Clifton put a man to count the roof boards,

a man by the name of Fairbanks, and they went in

with my estimate—I did not count them.

Q. You did not count them?

A. No, sir. That was the reason we went back

over it, I presume.

Q. Did you make more than two estimates?

A. I don't think so.
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Q. Bid you re-estimate the second time the lum-

ber which you had estimated the first time ?

A. Yes, sir, we went baclv over it.

Q. And re-estimated it? A. Yes, sir.

Q. Did you re-estimate if? A. Yes, sir.

Q. Did your re-estimates agree?

A. There was not very much difference.

Q. Was there any? A. What.

Q. Was tliere any difference between the two es-

timates that you made?

A. I don't know that there was. I turned my es-

timates in there at the first—I don't remember that

tliere was.

Q. Did you make your footings to find out the

total number of feet?

A. I had a tally boy, and he footed it up, and I

ran over it afterwards to see if it was correct.

Q. Did you find it was correct?

A. Yes, sir.

Q. Your instructions, then, w^ere to estimate the

lumber in the yard, the two yards in question?

A. Those were my instructions.

Q. You were to make a physical examination of

this lumber for the purpose of ascertaining the total

number of feet in the yard?

A. Yes, sir, that was it.

Q. Do you remember how many feet there were

in the yard?

A. I don't remember, but I think it was some-

where in the vicinity of two and a half million feet

—

that is, what had been shipped out and what was
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there. I don't remember what was in the yard at

that time, but the whole total of that was something

over two and a half millions.

Q. I thought your instructions were to estimate

what was in the yard'?

A. No, sir. It was to estimate what had been

shipped out too; that is to take what had been

shipped out from, the nooks.

Q. How much had been shipped out at that time?

Do you know ? A. No, sir, I do not.

Q. Do you know how much remained in the yard

at that time? A. No, sir, I do not.

Q. Where did you get your information as to

what had been shipped out?

A. I got it off of the shipping receipts—the stubs

of the shipping receipts.

Q. The stubs of the shipi3ing receipts?

A. Yes, sir.

The COURT.—He got it from the stubs of the

shipping receipts, he says, yes.

Mr. CORBET.—Q. Showing you this book, is

that what you mean by a shipping receipt?

A. (After examining the book shown him.) I

don't think that is what we used there.

Q. It was not an instrument of that kind that

you used ?

A. I don't know whether this is the book we

used there. It is a shipping receipt.

Q. Was it a book of instruments of that character

which you used? A. Yes, sir.

Q. Was there more than one of them?
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A. I don't know whetlier there was more than

one or not.

Q. From whom did you procure tliose shipping

receipts?

A. I procured them in the office,, from the girl

who was working in there.

Q. What was lier name'?

A. Kratzer, if I am right about it—I am not at

all sure whether that is correct or not.

Q. Was it not Mrs. Larsen?

A. I could not tell you.

The COURT.—Mrs. Larsen, he asks.

A. I could not tell you—I don't remember that.

I cannot say what her name was.

Mr. CORBET.—Q. Then the amount you ascer-

tained had been shipped out was ascertained solely

from the shipping receipts handed to you by the

woman in question? A. Yes, sir.

[Testimony of 0. F. Oliphant, for Plaintiff.]

0. F. OLIPHANT, called for the plaintiff.

Mr. DOZIER.—Q. Mr. Oliphant, do you remem-

ber the occasion of the visit to Anderson of Mr. W. E.

Kelley, one of copartners of the defendants there?

A. Yes, sir.

Q. During the latter part of 1905?

A. Yes, sir.

Q. Do you know Mr. Allan H. Daugharty, the

other of the copartners?

A. I saw him when he came on the cars—I didn't

know who he was.
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Q. You know him by sight ? You know the gen-

tleman to whom I refer?

A. Yes, sir, it is th€ gentleman sitting there be-

tween Mr. Warren and the attorney.

Q. You recall the occasion of his visit to Ander-

son? A. Yes, sir.

Q, Do you remember about when it was?

A. Well, no, I could not state—it was somewhere

close to the first of the year, I don't know just when.

Q. The first of the year 1906?

A. Yes, sir.

Q. Then that would be the latter part of 1905?

A. Yes, sir, right along there somewhere. It was

in the winter time; I don't know just exactly when.

Q. After Mr. Daugharty's visit to Anderson, did

you have any conversation or talk with Mr, Clifton,

and any instructions from him relative to the Benton

lumber?

A. Well, yes, I talked to Mr. Clifton every day.

Right after Mr. Benton came—or rather Mr. Daugh-

arty and Mr. Kelley came, he said that they had set-

tled up with Mr. Benton, and would get rid of him.

Q. Did he say anything further than that—fur-

ther than sa}ing that they had settled up with Mr.

Benton, and would get rid of him ?

A. Yes, sir, they had paid him, he said.

Q. In relation to the matter of paying attention

to grades from that time on did he say anything?

A. No, sir. He never—well, we took, yes, we
did ship

—
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Q. (Intg.) One moment. Do not misunder-

stand me. I am not talking about what 3^ou shipped

now. At the time that Mr. Benton told you that

they had settled up with Mr. Benton, that was after

the visit of Mr. Daugharty, did he say anything in

relation to your paying attention to the grades in

shipping ?

A. I don't understand just what you mean, Mr.

Dozier.

Q. You knew that Benton's contract, you had

talked with Mr. Clifton about Benton's contract, and

you knew it called for the description of lumber that

was known as No. 2 shop and better, did you not?

A. Yes, sir.

Q. After Mr. Clifton told you they had made a

settlement with Mr. Benton and paid him, in rela-

tion to grading Benton's lumber, did he say anj^thing

in regard to paying attention to the grades under

that contract, or disregard it?

A. Well, he told us that he had settled up, and

the lumber all belonged to Kelley now—that he had

settled up with Benton and that the lumber all be-

longed to Kelley, that is, Benton's lumber did, and

thej had got rid of him, and so it was all just the

way it had been graded, that is the way we were to

take it—that is the way I understood it.

Q. That the lumber all belonged to Kelley?

A. Yes, sir.

Recross-examination.

Mr. CORBET.—Q. When did the conversation

take place that you have referred to with Mr. Clif-

ton about the settlement?
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A. Right away after Mr. Kelley and Mr. Daugh-

arty were there.

Q. Have you any distinct recollection of when

they were there?

A. I could not tell you the month or the day, no,

sir.

Q. You merely remember it from the occurrence

that they were there 1

A. Yes, sir, they were there, and Mr. Benton

was there also, and Mr. Clifton had told us sometime

before that Mr. Kelley would come out there to visit

the yard, and of course we were looking for him.

Redirect Examination.

Mr. DOZIER.—Q. Mr. Oliphant, as I understand

you, Mr. Kelley came there first to Anderson, and

subsequently Mr. Daugharty came there?

A. I think that was the way.

Q. And then you say that Mr. Daugharty came

upon other occasions? A. Yes, sir.

Q. In order to fix your memory more accurately

in relation to Mr. Corbet's question, is it not a fact

that after the visit of Mr. Daugharty, Mr. Kelley

came there, and then came Mr. Daugharty, and when

you had that conversation with Mr. Clifton relative

to Benton and Kelley & Company owning all of this,

that previous to that you had assisted in making an

estimate of the characters of lumber in the yard, so

that this settlement could be made ?

A. Yes, sir.
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JOHN R. LOWDON, called for the plaintiff.

Mr. DOZIER.—Q. Mr. Lowdon, where do you

reside'? A. In Redding, California.

Q. By profession or business, you are a book-

keeper, are you not, secretary? A. Yes, sir.

Q. Do you remember the occasion of a visit to

Anderson of Mr. Allen H. Daugharty, one of the co-

partners in the firm of Kelley & Company?

A. I do.

Q. About the last of the year 1905—say during

the month of December, 1905?

A. Sometime in the month of December, 1905.

Q. Prior to that time you had gone to the office

of Kelley & Company at Anderson and done some

work there? A. Yes, sir, I did.

Q. What was the nature of the work that you

did?

A. I went in and I asked to see Mr. Benton's ac-

count—tally-sheets

—

Q. (Intg.) No, just the nature of the work, I do

not care for the tally-sheets, because that is not ma-

terial.

The COURT.—That is what he is going to give

you, the nature of it.

A. I took an exact copy of what the lady book-

keeper told me was the record of his lumber

Q. Mr. Benton's lumber? A, Yes, sir.

Q. Sold to Kelley & Company?

A. Yes, sir.



92 William E. KeUey and Allan H. Daugharty

(Testimony of Jolin R. Lowdon.)

Q, That was some weeks prior to the occasion I

am alluding to*?

A. Yes, sir, perhaps 3 or 4 weeks.

Q. Now, then, did you go to Anderson at Mr.

Benton's request? A. Yes, sir.

Q. And where did you go when you reached An-

derson? In this latter visit, now?

A. We went to the office, there, where the planing-

mill is, the Kelley & Company office, I suppose it is.

Q. Did you see Mr. Daugharty there?

A. Yes, sir, Mr. Daugharty was there.

Q. Was there a conversation relative to this eon-

tract occurred between Mr. Daugharty and Mr. Ben-

ton? A. Yes, sir.

Q. Who was! present at that time, the time of that

conversation?

A. Mr. Warren, Mr. Daugharty, Mr. Clifton, Mr.

Smith—

Q. (Intg.) Mr. A. M. Smith, you mean?

A. Mr. A. M. Smith, the lady bookkeeper, and

myself.

Q. And of course Mr. Benton?

A. Oh, yes, Mr. Benton.

Q. Will you kindly go on and state what occurred

at tliat conversation? What was said and done?

A. Yes, sir. We went there to meet Mr. Daugh-

arty, to make final settlement on this disputed lum-

ber. So, after Mr. Daugharty explained his ideas of

grading the boards, he said, "Now, we will talk

business." He said, "Which one will I take," re-

ferring to Mr. Benton or Mr. Smith, and Mr. Benton
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says, "Take him"—he was standing talking with

Mr. Benton about the grading. So he did. He com-

menced, and he says, "Now, there are certain condi-

tions confront us here. We will acknowledge that

our books are not kept right, and all this," and he

said, "I believe," referring to Mr. Warren, who was

standing at the telephone—he said, "I believe there

is no dispute on the other lumber, just simply"—

I

don't know what you would call—it about six or

700,000 feet of reject or common lumber, and there

was some 2-shop, I believe. So he says, "These con-

ditions confront us, and I will tell you what I think.

I will take my grader, you take your grader, and let

them go on and grade this disputed lumber. What-

ever they do will be all right with the company. If

they cannot agree on a board, lay the board out."

And Mr. Benton says, "Well, what will we do with

them when we get through with those boards"? He
says, "If it does not amount to but a few thousand

feet, your time is valuable and I know mine is, and

we won't jangle over that, we will put that in.

But," he says, "if there is 40,000 or 50O0 feet, we

will let those two men select a grader." This was to

be a final adjustment, so that thei'^ Avas not to be

any more grading out, the way I understood it.

Just as soon as these graders got through with this

disputed lumber, that was to be final and Mr. Ben-

ton would not be required to hold a grader there to

adjust any farther.

Q. That was to be the final settlement and he

would not have any use for his grader any further,

if this plan was carried outf
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A. That is \Yhat Mr. Daughart.y said. He said,

''When we get through with this, then that will

finish it up." So then Mr. Daugharty and Mr. Ben-

ton went out into the yard together, and I believe

that is about all that was said.

Cross-examination.

Mr. CORBET.—Q. Do I understand you to say,

that Mr. Daugharty told him the books were not

kept right?

A. Yes, sir, that is the remark he made. He
says, "We will admit that our books are not in shape

and properly kept."

Q. Not in good shape and not properly kept?

A. Yes, sir—up to that time, mind you.

Q. Who was present when that statement was

made by Mr. Daugharty to .you?

A. Mr. Benton, Mr. Smith—

Q. All of the people that you have mentioned?

A. Yes, sir.

Q. They were all within hearing distance of it,

were they?

A. Yes, sir, right there in the room.

Q. Did Mr. Benton tell you that that was a final

settlement?

A. Yes, sir, we left Redding ^^ith the under-

standing that we were to go down and have the mat-

ter straightened out with Mr. Daugharty and it was

to be a final settlement.

Q. Did Mr. Daugharty tell you that was a final

settlement ?
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A. Yes, sir. He made the remark then, ''We will

settle this matter now, and went on to tell how he

thought it could be done, by he appointing a grader

and Mr. Benton appointing a grader and they two go

on and grade and grade it out, and if there was any

disputed lumber, they should lay that out to one side,

and if Mr. Daugharty and Mr. Benton could not ad-

just it, that the two graders would select another

grader, and they would settle it, and that would be

the final adjustment of their lumber affairs.

Q. Did they say that it was merely an estimate

under the contract for the purpose of making a pay-

ment to Mr. Benton?

A. No, sir. This matter was to be settled up

then and there.

The COURT.—Q. What was it a final settlement

of, Mr. Lowdon? Was it a final settlement of the

amount of lumber that fell within the grades of the

contract %

A. Yes, sir, that is, there was no dispute about a

<!ertain amount.

Q. I understand that. There was no dispute

about that which had been graded out already?

A. No, sir, there was no dispute about that.

Q. That is, that which had been graded out al-

ready and classed as No. 2 shop or better?

A, Yes, sir.

Q. The question was as to the claimed quantity

of hmiber that was included in the reject pile that

Mr. Benton claimed was graded too low?



96 William E. Kelley and Allan H. Daugharty

(Testimony of John R. Lowdon.)

A. That is it, and these graders were to go on

and adjust that matter, and that was to be a final set-

tlement. There would be no regarding it again.

That was my understanding, and that is what I un-

derstood Mr. Daugharty to mean, I understood

that was Avhat the meeting was for, to adjust these

differences.

Mr. COEBET.—Q. Was the statement made in

your presence as to the quantity of lumber that was

in the yard?

A. I heard them remark, I think, between six and

seven hundred thousand.

Q. Of lumber still remaining in the yard'?

A. Of lumber that was in dispute—what they

came there to really fix it up about. I don't know

how much lumber was in the yard.

Q. They came there to adjust that difference, did

they not?

A, There seemed to be a difference in their ac-

count, and they wanted to get that straightened out,

and the

—

Q. (Intg.) And as you understood it, then,

there was about six or seven hundred thousand feet

of lumber that Kelley & Company had there that did

not come up to the grade that they had purchased?

A. I took it that there was a dispute about that

number of feet of lumber that would have to be ad-

justed, would have to be regraded and find out how

much there was.

Q. As to the grade of lumber on that amount of

feet? A. Yes, sir, something like that.
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Q. As to what the grad€ would be as to that

amount of feet in the yard?

A. (After a pause.) Do you want an answer?

The COURT.—No, you have already answered the

question.

Redirect Examination.

Mr. DOZIER.—Q. This grading was to be done

after Mr. Daugharty left? A. Yes, sir.

Q. He made the arrangement for the final settle-

ment that day? A. Yes, sir.

Q. And the grading was to be subsequently done,

and to be final? A. Yes, sir.

Q. That is all.

A. The way I understood it was

—

Mr. DOZIER.—Q. I simply wanted to know

what the arrangement was, and 3^ou state that it was

made to be carried out after Mr. Daugharty 's de-

parture ?

A. Yes, sir, I understood he was going to remain

only two or three days and then go back home.

Mr. CORBET.—The plaintiff rests, now, does he?

Mr. DOZIER.—Yes.
Mr. CORBET.—At this time the defendants move

to strike out the evidence introduced on behalf of the

plaintiff referring to the question of the alleged set-

tlement, and all of it, upon the ground and for the

reason that it is incompetent and irrelevant, and is a

variance from the contract as pleaded in the com-

plaint. The}' have pleaded a contract in the com-

plaint, and now they are apparently seeking to re-

cover on a settlement, and for that reason we say
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that the evidence introduced pertaining to the set-

tlement, or matters pertaining to the question of

settlement, are all incompetent, irrelevant, and im-

material, and a variance from the contract pleaded

upon.

The COURT.—The motion cannot prevail. It is

not at all inconsistent with the rights of the parties

under the pleadings to show that subsequent to and

in carrying out the contract there was a subsequent

adjustment of a difference arising out of the per-

formance or during the performance of the con-

tract—a difference arising between them as to one of

the very things involved in the contract, and that is

the grading of the lumber. The motion will be de-

nied.

Mr. CORBET.—We take an exception.

[Testimony of B. C. Clifton, for the Defendants.]

B. C. CLIFTON, called for the defendants.

Redirect Examination.

Mr. CORBET.—Q. Your attention has been di-

rected to this alleged paper that was signed by your-

self in connection with Mr. Ruff. Just explain to

the Court how that matter occurred, what was done

there, how did you arrive at the amount of lumber

that came within the terms of the Kelley contract,

and what did not come within the terms of the Kelley

contract?

A. Well, sir, the way I understood that matter

was

—

Q. Just tell us how you got at that.
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A. Oh, well, Mr. Ruff and I, and I had Mr. Oli-

phant assist us there, because I could not be there

continuously—the three of us worked on there just

the same as we would work on anything, shipping

out the lumber, to grade it down, and discussed and

thoroughly discussed and settled right there, with

the exception of a few boards that we could not agree

on at the time but we did agree on afterwards as

being such a small amount w^e did not think it

amounted to anything, and we stacked this lumber

out in solid stacks, lengths certain, and we took the

measurements of those piles, you understand, and

here is where we got the percentage—so much re-

jects and so much No. 2 shop.

Q. Did you handle every board of the lumber

that was still left in the yard, for the purpose of

making that estimate? A. Oh, no.

Q. About how much lumber was in the jard ap-

proximately, at that time?

A. Well, that is a hard matter to state. I know

there was a large lot there, possibly eight or nine

hundred thousand.

Q. Eight or nine hundred thousand feet?

A. I should think so.

Q. In arriving at the estimate, how much of that

lumber did you handle over, approximately?

A. Well, it was around 100,000.

Q. So that out of eight or nine hundred thousand

feet, you handled over probably 100,000, and, based

upon the estimates that you made at that time, you
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made up tlie result as shown in this instalment what

has been signed by you ? A. Yes, sir.

Q. That instrument contained a statement of a

large amount of lumber estimated to have been re-

ceived up to the 9th of November, 1905, as having

been made by Mr. Smith? A. Yes, sir.

Q. Do you know whether that estimate is cor-

rect or not?

A. No, sir. I took Mr. Smith's word for it.

Q. You did not know anything about it of your

own personal knowledge, excepting that a large

amount of lumber did come into the yard?

A. Yes, sir.

Q. And when j^ou say it came into the yard, it

came in this promiscuous manner in which Mr. Ben-

ton's teams delivered it? A. Yes, sir.

Q. And it contained much lumber, considerably

below the grade of lumber called for by the Benton

contract? A. Yes, sir.

Q. There was no pretense at careful grading

when you put it into the original piles, was there f

A. No, sir.

Q. It was merely the careful grading that took

place when you shipped it out?

A. When we shipped it out.

Q. Benton never had a man there to assist you

in grading at all, or keeping check on your grad-

ing? A. No, sir.

Q. It was just that way that these papers came to

be made up, calling for the amount in the rough

—
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it was in that way that you went over the matter

and made the estimate f

A. He had sent M.r Ruff down there when he

was up at Anderson to go through our rejects there,

and he and Mr. Wink were down there at Cotton-

wood.

Q. That was after you had left Cottonwood?

A. Yes, sir.

Q. When you left Cottonwood, you left some

lumber there, did you? A. Yes, sir.

Q. Do you know how much?

A. I could not state how much, no, sir.

Q. You have heard the testimony of Mr. Benton

with reference to something that took place in the

Kelley & Company office along in the month of No-

vember, 1905, with reference to settlement, have you

not? A. Yes, sir.

Q. Were you present at any of the time that that

conversation took place in the office there?

A. I was in and out.

Q. You were in and out? A. Yes, sir.

Q. Did you hear a portion of the conversation?

A. I presume I must have.

Q. Does your mind go back to the conversation

which you heard? A. No, sir, it does not.

Q. This estimate that was being made was made

pursuant to the terms of the contract, was it—that

Mr. Ruif and you made, when you went over and

graded the lumber?

Mr. DOZIER.—^We object to that as exceeding

leading and suggestive. It is quite an adroit method
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but there is no such evidence before the Court.

The witness has not said anything of the kind.

The COURT.—No, the witness has not so said.

Mr. CORBET.—Q. Have you read the Kelley &
Company contract?

A. I did, I believe, when I first went up there.

Q. Are you familiar with it?

A. I am not now. I was at the time.

Q. In making estimates with Mr. Ruff at this

time, did it have anything to do with the contract,

so far as you know?

A. No, all I understood was that it was a ques-

tion of the amount of shipping lumber that got into

the rejects.

M.r DOZIER.—We object to that and move to

strike it out as not responsive to the question. It is

not a question of construction of the contract by this

witness, or what he understood. It is a question of

what he knows.

The COURT.—He repudiates having the contract

in his mind when he went over this with Mr. Ruff.

Mr. DOZIER.—Yes.
Mr. CORBET.—Q. What was it made for, Mr.

Clifton, that estimate, in j^our judgment? Do you

know what the estimate was made for—at the time

you and Ruff went over the lumber? What was the

object?

A. I thought the object was, owing to so much

discussion about this lumber that should belong to

Kelley that was in the reject—I understood it was

to settle how much No. 2 shop or better was in the
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rejects. That is what I understood the object to be

when we went over that.

The COURT.—Q. You understood it to be with

reference to the settlement of the transaction?

A. No, sir. I knew nothing about that. I knew

it was the discussion

—

Q. (Intg.) I thought you said you understood

it to be with reference to the settlement of how

much

—

A. (Intg.) Two shop and better was in the re-

jects, yes, sir.

Mr. CORBET.—Did I understand you to say that

it was with reference to a settlement'?

The COURT.—He said with reference to a settle-

ment of the question of how much No. 2 shop lumber

there was in the reject.

Mr. CORBET.—An estimate of how much was in

there.

Mr. DOZIER.—He said "settlement"; he did not

say estimate.

Mr. CORBET.—Q. Do you mean settlement, or

do you mean estimate "?

A. An estimate of the amount of No. 2 shop

luiiiber that w^as in there.

Mr. DOZIER.—Q. Why did you use the word

"settlement," then, if you did not mean it, why did

you twice use it, and wait until you were coached by

your attorney to use the word?

The COURT.—Gentlemen, evidence of that kind

makes a very poor impression upon the Court. If

counsel will examine the witness in that manner the
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Court is bound to take it into consideration in pass-

ing upon the matter. If you will confine yourself

to asking this witness or any other witness, as to

what facts are, without putting the words into his

mouth, I think it will be better. I do not believe

counsel wants me to distinctly understand that he

is trying to do that.

Mr. CORBET.—I am trying to keep within the

bounds of propriety, if your Honor please.

The COURT.—It is always best not to suggest a

thing to the witness. Let him tell what the fact is,

and what he knows.

Mr. DOZIER.—Q. Notwithstanding your answer

to Mr, Corbet, you knew and testified a little while

ago that Mr. Benton was willing to act on this es-

timate made by Mr. Smith, and that he withdrew his

inspector after that time?

A. I knew he withdrew his inspector.

Q. And you knew that he acted upon it—you

knew that, in dealing with j^ou, Mr. Benton acted

upon that being the amount of lumber in the yard at

that date?

A. Yes, sir—that it was so represented.

Q. And that he withdrew^ his inspector from the

yard? A. Yes, sir.

[Testimony of Allan H. Daugharty, for Defendants.]

ALLAN H. DAUGHARTY, one of the defend-

ants, called for defendants.

Mr. CORBET.—You have heard Mr. Benton tes-

tify with reference to an alleged settlement, Mr.
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Daugliarty, as having been made between yourself,

as a member of the firm of W. E. Kelley & Com-

pany, and Mr. Benton? A. Yes, sir.

Q. State what conversation took place at the

time he has referred to.

A. This occurred about the middle of December,

Mr. Benton advised us that he had hauled his lumber

down, and of the date of delivery, and according to

the contract with him, we should make him an ad-

vance paj^nent on it, and that it would be necessary

to estimate it. He also called my attention to the

fact that the lumber, as it had been piled, after it

had been brought down from the sawmill, had not

been all graded. We discussed for some time that

matter, and he was satisfied that the manner in

which it was brought down was so fast, and the time

of the year was approaching when lumber would

damage if it was not covered and piled, that it was

impossible to make an accurate grading but that in

some lumber which had been segregated as box or

common or No. 3 cuts, there was considerable con-

tract lumber. He also called my attention to the

fact that lumber that was contract lumber and was

used for pile bottoms—took me over and showed

them to me—lumber had been piled on lumber which

was laid on the ground and then the principal pile

erected on top of it. There was no doubt at all.

I am a competent gradei, and there was no doubt

but what Mr. Benton wat correct. We discussed

then the matter of trying to ascertain how much of

this lumber had been put into pile bottoms, into
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common lumber, that would come within the con-

tract, which we had with him, and we discussed the

method of inspecting enough of it accurately so that

a guess could be made, or an estimate could be made

as to the quantity of contract lumber that might be

found in these various piles and places. I said we

would have our Mr. Clifton, who was a grader, and

he could appoint a man, and they could go over and

discover it, grade it, sufficiently long enough to de-

termine about the per cent. There was some talk

about the possibility of disagreement between our

grader and his grader, and I suggested myself that

that portion that they could not agree upon should

be laid out and if it amounted to any very great

amount, let some disinterested grader decide that.

If they had gone far enough to find 50,000 feet that

we could not agree upon, that would amount to

$1,200, and that we did not want to advance unless

the liunber was there, and if it was there Mr. Ben-

ton had a right to a pa}Tnent on it. There was no

consideration that this was to be a final settlement,

but simply a payment and estimate on account as

provided in the contract.

Q. Was there anything said as to when a final

inspection and settlement were to be made ?

A. No, sir, there was nothing of that; it was im-

plied that that would be at the time the lumber was

shipped out, as provided in the contract.

Q. Then, when Mr. Benton states that that was

to be a final settlement, he is in error, is he ?

A. Certainly.
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Q. Then we understand that you do not under-

stand that it was a final settlement?

Mr. DOZIER.—We object to that, if your Honor
please, on the ground that the questions are leading

and suggestive, and that this is a proposition to be

determined by the Court. What we want here is

the conversation.

The COURT.—The objection will be sustained.

State what occurred.

Mr. CORBET.—Q. You have stated substan-

tially what occurred and what took place at that

time, and place, Mr. Daugharty ?

A. I think Mr. Benton urged the matter of pay-

ment of money, that he needed some money. We
did discuss as to the reason of so much liunber being

there, and he was cognizant of the fact that we could

not get cars, and I remember to have shown him

and told him—shown him correspondence, and told

him of the efforts we had made with the principals

of the Southern Pacific Railroad to get cars to ship

the lumber out, and I also told him that we had

orders there, that it was no wilful act of ours that

the delay had occurred—simply that we could not

get cars to ship the lumber. We then discussed as

to the amount of payment that should be made to

him, and we agreed to give him certain drafts, which

were given to him within a few days of that, as I

recall it, taking for granted largely his entire state-

ment that he had delivered us a certain quantity of

lumber. The payments were made him and Mr.

Benton assured us that there would be another
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$10yOOO, at least, due hini,^—that he ought to have

had about $40,000. I authorized Mr. Warren to give

him drafts to the amount of $30,000, and nothing

more should be paid until the two men we had sug-

gested should make their estimate, when, if they de-

termined that there was more money due him^ we

would be wdlling to pay him.

Q. Did you make a settlement with Mr. Benton

at the time stated by him? A. No, sir.

Q. Was the estimate placed upon the lumber by

Ruff and Clifton made for the purpose of making a

settlement with Mr. Benton? A. No, sir.

Q. For what purpose was it made?
A. Determining the amount of lumber that had

been hastily piled in with box tliat would come under

the provisions of the contract.

Mr. DOZIER.—Q. Mr. Daugharty, you had no

concern, under your interpretation of the contract,

with the culls, have you? A. No, sir.

Q. You had no concern with the common lumber,

had you ? A. No, sir.

Q. You had no concern with the box lumber, had

you? A. No, sir.

Q. None whatever? A. No, sir.

Q. Then will you explain to the Court why an

order was made to take an inventory of the entire

yard w^hich contained the coimnon, culls and box,

if it was not for a final settlement that this arrange-

ment was made?

A. I have no knowledge that any such order was

given.
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Q. You have no such knowledge'?

A. No, sir.

Q. You do not say that it was not given?

A. I don't know anything about it.

Q. I simply say that you do not say it was not

given

f

A, I don't know anything about it.

Q. I simply say, you do not say it was not given ?

A. I said I don't know anything about it. I

never gave it, and never authorized anybody to give

it.

Q. You were there but a short time during all

of this contract, were you not?

A. Yes, sir, occasionally a day at a time

—

Q. (Intg.) Kindly state to the Court

—

Mr. CORBET.—Let him answer the question.

He has not finished his answer to the question, I

think.

Mr. DOZIER.—I thought he had.

A. I said I was there occasionally a day at a time.

Q. You had finished your answer. How many
times were you there prior to the 1st da.y of Janu-

ary, 1906? A. I think twice.

Q. Sir?

A. Twice, I think; I am not positive.

Q. And for a day upon each occasion?

A. I think I was there two days^

—

Q. (Intg.) Well, two days upon each occasion,

then.

A. I think I was there two days in December; I

was there two or three days in Januar}^ following.

I do not recall definitely of being there before Decem-

ber, although I believe I was.
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Q. Your best recollection is that you were there

about two days in December? A. ' Yes, sir.

Q. And you possibly njay have been there a day

prior to that? A. Yes, sir.

Q. But you do not distinctly recall that?

A. I do not.

Q. Your agent there was Mr. Frank W. Warren,

was he not?

A. He was our agent there and also in Califor-

nia—all over California.

Q. And right alongside of the yard where this

lumber was, Benton's lumber and the other mill-

men's lumber, Mr. Frank W. Warren was running a

box factory, a mill of some kind, was he not?

A. Yes, sir.

Q. And pretty close to these piles of lumber, was

he not?

A. I think some lumber was piled within 200

feet—just to cover the- insurance regulation. He
got it as close to the planing-mill as the insurance

regulations would allow. That was because some of

it had to be dressed, and we did not want to have to

move it any farther than was necessary in order to

get it dressed.

Q. You had the lumber dressed at that planing-

mill?

A. We had a contract with the planing-mill to

dress the lumber and load it in the cars for us.

Q. W. E. Kelley & Co., were connected with that

mill under a contract, then, in relation to handling

this very lumber, were they not ?
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A. In relation to dressing and loading the lumber

that we bought under contract from various saw-

mills.

Q. Including the contract with Benton?

A. Yes, sir.

Q. As a matter of fact, was not Mr. Clifton the

man who was handling the lumber in the yard?

A. That would be his business.

Q. Giving instructions concerning the piling and

grading of it and the disposition of it?

A. Mr. Warren directed that.

Q. I am speaking of the actual supervision now

—

the yard work, so to speak ?

A. That was my understanding, I have no actual

knowledge of it. I knew Mr. Warren was the mana-

ger and he employed various men to accomplish

what was done there.

Mr. DOZIER.—That is all, Mr. Daugharty.

[Testimony of Frank W. Warren, for Defendants.]

FRANK W. WARREN, called for defendants.

Mr. CORBET.—Q. Were you present at the time

that Mr. Benton referred to in December, 1905, at

the time he claimed a settlement was made between

W. E. Kelley and himself? A. I was.

Q. Please state to the Court what took place at

that time, when the conversation was, as near as

you can recollect.

A. Mr. Benton had repeatedly asked me to make

further settlement. I was uncertain as to the

amount of Imnbcr that he had delivered and pay-
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ment should be made on under the contract, for the

reason that the hunber was more or less mixed in

the j^ard; we knew that there was some common

lumber in the shop lumber, and vice versa ; that, owing

to the rush of work at the time the lumber was

brought in there, it was impossible to get exact data,

and we had not been able to ship the lumber out so

as to get at the facts, because we could not get cars

to ship it out. I had made a great many trips all

over the road to get cars, and wired, and so forth,

and Mr. Benton insisted that he had brought down

about two and a half million feet of lumber, in round

figures.

Mr. DOZIEE.—May I interrupt the witness, your

Honor? Do I understand this is a conversation be-

tween Mr. Daugharty and Mr. Benton? Are you

relating that?

A. I can't tell the exact conversation.

Mr. DOZIEE.—Well, but I would like to make an

objection to this. The counsel asked you to give a

conversation between two persons.

The COURT.—Read the previous question.

(Last question repeated by the Reporter.)

The COURT.—Just state what took place at that

time, Mr. Warren. The other is objectionable, un-

less it is in answer to a question.

A. Mr. Benton asked for a large amount of

money that we were not sure was coming to him.

In fact, we felt the other way, and I told Mr. Benton

so. He said that he had hauled down a large amount

of lumber, as I remember he claimed having hauled



vs. T. H. Benton. 113

(Testimony of Frank W. Warren.)

down something like two and a half million, perhaps

2,400,000 feet, or something like that, of which there

must have been 2,000,000 feet number 2 shop and

better, that applied on the contract. We told him

that we did not think there was as much. We were

under obligations to—I beg pardon, I am not stating

what occurred, am I*?

The COURT.—Just state what occurred there.

The WITNESS.—I started to state some of the

reasons, to make the conversation plain, that is all.

The COURT.—Your counsel can ask for those, if

he wants them. Just state the facts, the conversa-

tion.

A. I did not intend to lead o:ff from the counsel's

question.

The COURT.—Read the question to the witness.

The WITNESS.—Read where I stopped off on the

question there. (The answer of the witness re-

peated by the Reporter.)

A. (Continuing.) We decided on having an es-

timate made, and Mr. Benton had not been satisfied

with any of the estimates that we had been able to

make, and we asked him to send Mr. Ruff, or asked

hiin to send a man to go with our man and make esti-

mates on this lumber, so that w^e could make a pay-

ment of an approximate amount that we owed him. I

told him that I had been to the mill on different occa-

sions, and thought that his lumber had been running

very much poorer in grade than he supposed it was,

and he ^aid, "Suppose these inspectors do not

agree?" Mr. Daugharty told him that there was no
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reason that they should disagree to any large ex-

tent, and if they did, why, throw out any boards

they disagreed on, ])ut they would probably find,

after they got into the piles, that the number of

boards that they would throw out would not amount

to much, and if there was a few thousand thrown

out, the matter of overpaying him some money

would not cut much figure. But he did not want to

pay him a large amount of money over what he

thought was due him, but if the men got reasonably

near to each other, that would answer the purpose.

Mr. Benton said that he had drawn down about two

and a half million feet, and Mr. Clifton said that he

had Mr. Smith make up an estimate, and that the

two came somewhere near agreeing, so that we said

for estimating purposes that those estimates of Mr.

Smith were near enough right, and that we would

take those estimates, and then we would agree on

the percentage that Mr. Clifton and Mr. Ruff made

—

for instance, there was supposed to be—well, there

was supposed to be a large amount of lumber in the

3^ards that belonged to Mr. Benton which had been

delivered there under this contract, and also some

box lumber that he had delivered to me, and they dis-

cussed whether, that they would go through and

measure all that limiber. They both agreed that

they should not measure all the lumber so as to get

at the percentage of common that there would be

piled in with the higher grade; but they said measure

50,000 feet, or such a matter, and if it is necessary

to measure the whole thing, before you stop, be-
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fore you can agree on about the percentage, why, let

it go. And that is about as I remember the conver-

sation.

Q. Was a final settlement ever talked about at

that time? A. No, sir.

Q. Was it ever contemplated?

A, Well, it was talked about—Mr. Benton wanted

to know when we would get a final settlement, and

we told him just as soon as we could ship the lumber

out, that we would pay him on this estimate, all that

the estimate called for, and it probably would not

vary very much one way or the other, and if we had

overpaid him a little, we would expect him to pay it

back.

Q. Was that estimate made, then, for the purpose

of compljdng with the terms of the contract with

reference to that?

Mr. DOZIER.—We object to that question on the

ground that it called for the conclusion of the wit-

ness. The question here is the conversation that

occurred between the parties, not as to his conclu-

sions about it.

Mr. CORBET.—I think the question of what took

place and the conversation that occurred is proper.

Mr. Warren was the party in direct command there.

The COURT.—The witness should state what was

said and what was done, and I will put the construc-

tion upon what it was done for.

Mr. CORBET.—Q. The estimate, then, was made
by those two gentlemen? A. It was.
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Q. Was any money ever paid to Mr. Benton after

this estimate was made ? A. No, sir.

Q. Do you know why? A. Yes, sir.

Q. Why?
A. Because we figured that he had all the money

he ought to have, and possibly a little more.

Mr. CORBET.—Q. Mr. Warren, did you ever

give anyone instructions to make an estimate of all

the lumber in the yards. This man Smith has testi-

fied'

—

Mr. DOZIER.— (Intg.) We object to that on the

ground that it is utterly incompetent, irrelevant and

immaterial, and tends to prove no issue in the case,

and is not in rebuttal of anything that was offered by

the plaintiff in chief. The testimony of Mr. Daugh-

arty and the testimony of Mr. Clifton shows that he

was absolutely in charge of the yard, and it is per-

fectly immaterial whether Mr. Wan^en gave him

any instructions, or not.

The COURT.—I will lot the witness answer the

question.

Mr. CORBET.—Q. Answer the question, Mr.

Warren?

A. Please state it again.

(The last question repeated by the Reporter.)

A. Yes, sir. I have had inventories taken sev-

eral times—estimates.

Q. When and by whom?
A. I instructed Mr. Clifton to have them made.
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Cross-examination.

Mr. DOZIER.—Q. Let me see if I undei^stand

you correctly about that convei*sation 'between Mr.

Daugharty and Mr. Benton. I understand you to

say that the lumber which had been set aside by

you people, Kelley & Company, as being No. 2 shop

or better was all right—there was no question about

that with anybody, was there'?

A. How was that?

Q. The liunber which had been sorted and set

aside by Kelley & Company as being No. 2 shop and

better, that w^as not in question, was it? The

trouble, the complaint of Mr. Benton was about the

No. 2 shop that was in the common. That was

where the trouble came in?

A. No, sir, there was trouble in all of it. There

was common lumber in 3 clear.

Q. Common lumber in 3 clear?

A. Yes, sdr. It all had to be

—

Q. (Intg.) It all had to be gone over then and

determined? A. Yes, sir.

Q. Very well. Now, if that was the case, then,

this inspection was to be made for the purpose of de

tei*mining those questions, was it not?

A. Each one of them was to have an inspector?

A. Yes, sir.

Q. A grader? A. Yes, sir.

Q. And if those two could not agree, then there

was to be another arrangement made, was there not?

A. Yes, sir.
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Q. Then there was no other arrangement made,

was there ? A. No, sir.

Q. So they must have agreed?

A. They agreed on the probable amount of that

lumber in there.

Q. If you will kindly explain to his Honor how,

after the report of your men here, that on November
9th there was in that yard 2,675,219 feet and out of

that there was only 416,046 that was not of No. 2

shop and better, and you signed your name to this

paper as to the balance of lumber as coming in,

showing there is only 5 per cent, that is lower than

2 shop and better, I will be obliged to you—taking

those two papers in your hands, and then testify to

this Court that there was only 1,774,000 feet of Imn-

ber that came under the Kelley contract?

A. I never represented that this statement of

Mr. Smith was correct at all. We simply agreed

that Mr. Smith had taken—that Mr. Smith had made

such an estimate, and that was near enough for tem-

porary purposes.

Q. Mr. Warren, do you not know that after that

conversation

—

A. (Intg. and continuing.) I beg your pardon, I

want to say this

—

Q. No, I want to have you answer my questions,

now. You finished j^our answer. Do you not know

that you stated to bis Honor that you told Mr. Clif-

ton to have Smith make an estimate of that entire

yard, and that he did it more than once? And do

you not know that that signature of Cliftons was
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made, put on this paper, after that conversation with

Daughart}^, and that that was agreed upon positively

as the amount of Imnber in your yard?

A. No, sir, I don't know it.

Q. Will you say it was not so? You heard Mr.

Smith testify yesterday that Benton withdrew his

inspector on the strength of those papers, did you

not ? And you say that you put Clifton in charge of

that work, did you not?

A. Mr. Clifton was supposed to look after that

work.

[Testimony of Allan H. Daugharty, for Defendants

(Recalled).]

ALLAN H. DAUGHARTY, recalled for the de-

fendants.

Mr. CORBET.—Q. Mr. Daugherty, you have

heard the testimony as given upon the stand this

afternoon, which stated that you made the statement

that you knew that your books had not been properly

kept. You heard that statement?

A. I heard such a statement, yes, sir.

Q. Did you ever make any such statement to the

gentlemen? A. I never did.

Q. Or in his presence?

A. I never did to anyone.

Q. Did you inspect the lumber and the manner in

which it was piled when you made your various

visits at Anderson? I am referring to the Benton

lumber now?
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A. I remember distinctly inspecting the lumber

at that particular visit at which Mr. Benton has al-

leged an agreement.

Q. In what condition did you find it ?

A. I found it was not properly graded, any of it.

We found good lumber in the piles that had been put

up for clear, and found lumber in the piles that had

been put for No. 3 clear, and some in every grade.

I found lumber that would grade No. 1 shop, the sec-

ond grade above that called for, and I found piles

—

piles t;hat had been put up supposedly as box, and it

was discussed quite extensively, and it was ex-

plained that this lumber was graded by men who did

not know one grade of lumber from another. Some-

times a hundred feet and sometimes 50 feet from

where the load had dropped it and it was an ignorant

thing to note that an ignorant man had dropped a

piece of box lumber in a pile of lumber No. 1 and

No. 2 and vice versa.

Q. That is all.

A. And we discussed quite at length with the

help available how we should pile up lumber at such

a point that in grading it could not be intended to

have been done

—

Mr. DOZIER.— (Intg.) Q. Are 3^ou talking

about a conversation, Mr. Daugharty %

A. Yes, sir.

Mr. DOZIER.—We object to that on the ground

that the witness has already testified to that conver-

sation.
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The COURT.—No. He is giving you the conver-

sation. He was asked if he had examined this lum-

ber or graded it, as I understand.

The COURT.—I would like to have you finish the

case this afternoon, if it can be done. Just state

what you expect to prove, Mr. Corbet.

Mr. DOZIER.—That is, what she would testify to.

Mr. CORBET.—What Mrs. Larsen tells me she

would testify to. She was present and wais the lady

that has been referred to by all of these witnesses

who was present at Anderson at the time of this al-

leged settlement, and she will testify that, as Mr.

Daugharty has testified, that it was not a settlement

that was talked of, that the conversation was about,

but that it was with reference to the making of an

estimate of the lumber in the yard for the purpose

of making a further pa}anent to Mr. Benton tenta-

tively, until the lumber could be graded and shipped

out.

Mr. DOZIER.—We would hardly like to admit

that she would testify as Mr. Daugharty did, if your

Honor please. We would like to have her here, if

that is the case. If you will say that Mrs. Lai^en

will testify that it was her understanding, that will

make a different thing of it.

Mr. CORBET.—She understood the conversation

that took place at that time was not for the purpose

of effecting a settlement, but merely for the puipose

of effecting an estimate to be made of the lumber on

hand for the purpose of a grade that came within the

actual contract.
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The COURT.—Of course, that is a different thing

from saying that she would testify as Mr. Daugharty

did, because he testifies as a party, and was one of

the parties to the transaction, and therefore knew
what he meant.

Mr. CORBET.—I meant what was said and done

at the time—what she heard.

Mr. DOZIER.—To close it up, we will admit that,

on the condition that you will admit that if Mr. Ruff

were here that he would say that Mr. Clifton told

him at the time this settlement was being made, that

it was a full and final settlement, and that there

would be no more grading of the lumber thereafter.

We make those admissions, and we will let that close

the case. I think that is perfectly fair.

Mr. CORBET.—That Mr. Ruff would testify that

Mr. Clifton told him at the time he went through and

made the estimate, that it was for a final settlements

Mr. DOZIER.—Yes.
The COURT.—You have got Mr. Clifton here to

rebut him, if that was not the fact.

Mr. CORBET.—Of course, your Honor, we will

make the admission, under this condition, that it is

not to be construed that we admit the correctness of

it.

The COURT.—No, that never is the case in such

an admission. That is, when you admit that a wit-

ness would so testify, you admit that the testimony

shall be considered by the Court simply as having

been given by the witness to that effect, and to re-

ceive such weight as the Court shall see fit to give
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it. It is not a stipulation that those are the facts,

unless you wish to put it in that way.

Mr. CORBET.—No, I do not want to put it that

way, because I got burnt once before, by having

made an admission that the testimony was correct.

The COURT.—The admission that the witness

would so testify is not an admission that that is the

fact at all.

Mr. CORBET.—I certainly agree with your

Honor, and with that understanding, we will make
that admission, and we will call Mr. Clifton to the

stand for the purpose of meeting that.

The COURT.—Very well. Then it is understood

that those admissions are mutually made.

[Testimony of B. C. Clifton, for Defendants (Re-

called).]

B. C. CLIFTON, recalled for the defendants.

Mr. CORBET.—Q. Mr. Clifton, you have heard

the statement as to what Mr. Ruif would testify here,

namely, that when you and he were making up the

grade or estimate of the lumber in December and

January^—December, 1905, and January, 1906—that

you told him that that was for a final settlement of

the controversy and the grade of the lumber?

Mr. DOZIER.—No, that there would be no more

grading of the lumber.

Mr. CORBET.—(Continuing.) Q. And there

would be no more grading of the lumber. Did you

make such a statement?

A. Not to my knowledge.
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(Testimony of B. C. Clifton.)

Q. Would you remember it if you had made such

a statement? A. I think so.

Cross-examination.

Mr. DOZIER.—Q. You heard the testimony of

Mr. Oliphant this morning, did you not!

A. Yes, sir.

Q. You heard him say that you made that state-

ment, did you not? A. Yes, sir.

Q. You heard Mr. W. F. Smith say that you made
that statement, did you not?

A. I don't recollect.

Q. Did you not hear Mr. W. F. Smith testify this

morning, your grader, who graded this lumber?

A. I may have heard it.

Mr. DOZIER.—That is all.

[Testimony of A. F. Smith, for Plaintiff (Recalled

in Rebuttal).]

A. F. SMITH, recalled for the plaintiff in rebut-

tal.

Mr. DOZIER.—Q. Mr. Smith, you heard the tes-

timony of Allan H. Daugharty, wherein he stated

that at the conversation occurring between Mr.

Benton and himself, at which 3^ou were present, at

Anderson, about the settlement of this lumber busi-

ness, that he did not say the books were in a bad con-

dition. I will ask you whether or not he did so statel

A. I don't remember of hearing Mr. Daugharty

state that on the stand here—I may not have been in

the room at that particular moment.
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(Testimon}^ of A. F. Smith.)*********
The COURT.—And what was said by Mr.

Daugharty ?

A. As well as I remember, in that connection

now, as I described before, there was a great deal

said that day, one way and another, and as well as I

remember, Mr. Daugharty made the remark during

the discussion there that they had gotten mixed up

and in a bad shape, and they could not tell how to get

out of it, and I think he said to Mr. Benton, as well

as I remember, if he knew how to get out of it, or

something like that, and then made some remark, as

he could suggest, a plan of getting out of it—that the

accounts were so confused that they could not go by

them.

Cross-examination.

Mr. CORBET.—Q. Did that not pertain to the

lumber that was in the yard, and the grade that had

been fixed on it before that time ?

A. It pertained to the lumber that Mr. Benton

had delivered there.

Q. And not to the books?

A. It certainly pertained to the accounts.

<3. Did it pertain to the books showing the ship-

ments of the lumber that had been made %

A. I don't know as there was anything said about

the shipments of lumber that had been made, as far

as that was concerned, but it pertained to the general

accounts that were kept of the lumber that had been

delivered there.

Q. That had been delivered there?
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(Testimony of A. F. Smith.)

A. Yes, sir.

Q. And been put in the Kelley yard *?

A. Yes, sir, and been put in the yard there at An-

derson, which we all presumed was Mr. Kelley 's yard.

Q. Did Mr. Daugharty or anyone else, in your

presence there, at that time, make the statement that

the books pertaining to the records kept, or the lum-

ber that had been shipped out, were incorrectly kept?

A. I didn't hear anything about that.

Mr. DOZIER.—That was not what Mr. Lowden

said at all. Counsel is taking it off and away—it

was not as to the shipping, so it is not rebuttal and

it is not proper cross-examination because we did

not ask about that.

The COURT.—He has a right to cross-examine

this witness as to what the conversation was that he

testified to, all the statements of Mr. Daugharty.

Mr. DOZIER.—Very true, your Honor, but the

point I make is that he put.

The COURT.—He put on Mr. Daugharty, of

course, to contradict Mr. Lowden. However, this

witness is brought on by you in rebuttal to support

Mr. Lowden. Of course, he has a right to cross-ex-

amine this witness as to what the fact was, as to the

statements of Mr. Daugharty.

Mr. DOZIER.—Well, if it is in that form, that is

correct. I supposed we had to confine it to the con-

fusion in the shipment by Kelley and Company.

The COURT.—No, he is not pretending that. He
is asking for Mr. Daughartj^'s statement involved in
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(Testimony of A. F. Smith.)

the suggestion that the books, so far as the piles of

lumber shipped are concerned, were in confusion,

Mr. CORBET.—I think that is all.

Mr. DOZIER.—Mr. Smith, that is all.

Mr. DOZIER.—We rest in rebuttal, if your Honor

please.

The COURT.—Does that conclude the evidence ?

Mr. CORBET.—What I stated Mrs. Larsen's tes-

timony would be went into the record.

The COURT.—I suppose so. I did not put it into

the record. The Reporter has it, of course. That

closes the evidence, does it?

Mr. CORBET.—Yes, your Honor.

The following is a correct copy of a bill of partic-

ulars rendered to defendants by plaintiff in response

to demand therefor

:

In the Circuit Court of the United States for the

Ninth Circuit, District of Northern Califoryiia.

T. H. BENTON,
Plaintiff,

vs.

WILLIAM E. KELLEY, ALLAN H. DAUGH-
ARTY, Doing Business Under the Firm

Name and Style of W. E. KELLEY & COM-
PANY,

Defendants.

Bill of Particular Items.

In response to the demand of the defendants made

for a Bill of Particular Items, the plaintiff here-
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with submits the following Items on Account, by-

date and amount, and a Statement of Account, show-

ing the dates and amounts of the respective payments

made thereon by the said defendants.

1905.

June 6. To 19,376 feet yellow and sugar pine lumber.

June 7. To 37,176 feet yellow and sugar pine lumber.

June 8. To 20,981 feet yellow and sugar pine lumber.

June 9. To 29,354 feet yellow and sugar pine lumber.

June 10. To 14,379 feet yellow and sugar pine lumber.

June 11. To 32,894 feet yellow and sugar pine lumber.

June 12. To 29,965 feet yellow and sugar pine lumber.

June 13. To 27,229 feet yellow and sugar pine lumber.

June 14. To 18,172 feet yellow and sugar pine liunber.

June 15. To 69,436 feet yellow and sugar pine lumber.

June 16. To 14,120 feet yellow and sugar pine lumber.

June 17. To 3,792 feet yellow and sugar pine lumber.

June 18. To 8,800 feet yellow and sugar pine lumber.

June 18. To 4,566 feet yellow and sugar pine lumber.

June 19. To 28,924 feet yellow and sugar pine lumber.

June 20. To 12,836 feet yellow and sugar pine lumber.

June 21. To 32,727 feet yellow and sugar pine lumber.

June 22. To 21,471 feet yellow and sugar pine lumber.

June 23. To 28,000 feet yellow and sugar pine lumber.

June 24. To 17,685 feet yellow and sugar pine lumber.

June 25. To. 22,527 feet yellow and sugar pine lumljer.

June 26. To 19,221 feet yellow and sugar pine lumber.

June 27. To 15,785 feet yellow and sugar pine lumber.

June 28. To 20,836 feet yellow and sugar pine lumber.

June 29. To 11,550 feet yellow and sugar pine lumber.

June 30. To 18,996 feet yellow and sugar pine lumber.



July 1.

July 2.

July 3.

1905.

July 4.

July 5.

July 6.

July 7.

July 8.

July 9.

July 10.

July 11.

July 12.

July 13.

July 14.

July 15.

July 16.

July 18.

July 19.

July 20.

July 21.

July 22.

July 23.

July 24.

July 25.

July 26.

July 27.

July 28.

July 29.

July 30.

July 31.
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To 6,665 feet yellow and sugar pine

To 6,115 feet yellow and sugar pine

To 18,380 feet yellow and sugar pine
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To 3,480

To 11,894

To 9,091

To 14,804

To 18,177

To 13,554

To 13,005

To 25,110

To 22,358

To 25,786

To 14,061

To 34,685

To 10,294

To 20,270

To 14,004

To 35,934

To 13,501

To 16,551

To 6,968

To 17,374

To 19,032

To 19,907

To 11,204

To 1,292

To 17,147

To 7,725

To 9,579

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

feet yellow

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

and sugar pine

umber,

limber,

umber.

umber,

umber,

umber,

umber,

umber,

umber,

umber,

umber,
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umber,

umber,
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umber,
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umber,

umber,

umber,

umber,

umber,

umber,

nmber.

umber,

umber,

unibor.

umber,

umber.
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Aug. 1. To 12,621 feet yellow and sugar pine lumber.

Aug. 2. To 30,560 feet j'ellow and sugar pine lumber.

Aug. 3. To 11,297 feet yellow and sugar pine lumber.

Aug. 4. To 29,737 feet yellow and sugar pine lumber.

Aug. 5. To 15,553 feet yellow and sugar pine lumber.

Aug. 6. To 24,827 feet yellow and sugar pine lumber.

Aug. 7. To 8,644 feet yellow and sugar pine lumber.

Aug. 8. To 23,129 feet yellow and sugar pine lumber.

Aug. 9. To 8,689 feet yellow and sugar pine lumber.

Aug. 10. To 37,315 feet yellow and sugar pine lumber.

Aug. 11. To 10,329 feet yellow and sugar pine lumber.

Aug. 12. To 15,210 feet yellow and sugar pine lumber.

Aug. 13. To 18,300 feet yellow and sugar pine lumber.

Aug. 15. To 22,811 feet yellow and sugar pine lumber.

Aug. 16. To 7,974 feet yellow and sugar pine lumber.

Aug. 17. To 16,284 feet .yellow and sugar pine lumber.

Aug. 18. To 10,238 feet yellow and sugar pine lumber.

Aug. 19. To 22,610 feet yellow and sugar pine lumber.

Aug. 20. To 11,942 feet yellow and sugar pine lumber.

Aug. 21. To 15,134 feet yellow and sugar pine lumber.

Aug. 22. To 13,679 feet yellow and sugar pine lumber.

Aug. 23. To 22,222 feet yellow and sugar pine lumber.

Aug. 25. To 32,242 feet

Aug. 26. To 24.789 feet

Aug. 27. To 1.685 feet

Aug. 29. To 9,621 feet

Aug. 30. To 4,013 feet

Aug. 31. To 17,669 feet

Sept. 2. To 15,387 feet

yellow and sugar pino lumber.

yellow and sugar pine lumber.

yellow and sugar pine lumber.

yellow and sugar pine liunber.

yellow and sugar pine lumber.

yellow and sugar pine lumber.

yellow and sugar pine lumber.

Sept. 4. To 3,579 feet yellow and sugar pine lumber.

Sept. 5. To 3,762 feet yellow and sugar pine lumber.
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Sept. 5. To 12,015 feet yellow and sugar pine lumber.

Sept. 6. To 5,519 feet yellow and sugar pine lumber.

Sept. 8. To 18,854 feet yellow and sugar pine lumber.

Sept. 9. To 7,782 feet yellow and sugar pine lumber.

1905.

Sept. 10. To 13,256 feet yellow and sugar pine lumber.

Sept. 11. To 16,254 feet yellow and sugar pine lumber.

Sept. 12. To 8,493 feet yellow and sugar pine lumber.

Sept. 13. To 16,470 feet yellow and sugar pine lumber.

Sept. 14. To 30,310 feet yellow and sugar pine lumber.

Sept. 15. To 14,378 feet yellow and sugar pine lumber.

Sept. 16. To 10,642 feet yellow and sugar pine lumber.

Sept. 17. To 13,479 feet yellow and sugar pine lumber.

Sept. 18. To 19,023 feet yellow and sugar pine lumber.

Sept. 19. To 12.531 feet yellow and sugar pine lumber.

Sept. 20. To 23,205 feet yellow and sugar pine lumber.

Sept. 21. To 16,915 feet yellow and sugar pine lumber.

Sept. 22. To 39,050 feet yellow and sugar pine lumber.

Sept. 23. To 24,007 feet yellow and sugar pine lumber.

Sept. 24. To 47,727 feet yellow and sugar pine lumber.

Sept. 25. To 14,741 feet yellow and sugar pine lumber.

Sept. 26. To 20,821 feet yellow and sugar pine lumber.

Sept. 27. To 14,983 feet yellow and sugar pine lumber.

Sept. 29. To 3,000 feet yellow and sugar pine lumber.

Oct. 2. To 21,854 feet yellow and sugar pine lumber.

Oct. 3. To 13,886 feet yellow and sugar pine lumber.

Oct. 3. To 9,456 feet yellow and sugar pine lumber.

Oct. 4. To 17,492 feet yellow and sugar pine lumber.

Oct. 5. To ] 0,273 feet yellow and sugar pine lumber.

Oct. 6. To 23,835 feet yellow and sugar pine lumber.

Oct. 7. To 17,395 feet yellow and sugar pine luml)or.

Oct. 8. To 6,327 feet yellow and sugar pine lumlier.
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Oct. 9. To 31,435 feet j'ellow and sugar pine lumber.

Oct. 10. To 7,884 feet yellow and sugar pine lumber.

Oct. 11. To 17,804 feet yellow and sugar pine lumber.

Oct. 12. To 15,134 feet yellow and siTgar pine lumber.

Oct. 13. To 13,218 feet yellow and sugar pine lumber.

Oct. 14. To 61,655 feet jtIIgw and sugar pine lumber.

Oct. 15. To 6,904 feet yellow and sugar pine lumber.

Oct. 16. To 21,310 feet yellow and sugar pine lumber.

Oct. 16. To 39,377 feet yellow and sugar pine lumber.

Oct. 18. To 30,815 feet yellow and sugar pine lumber.

Oct. 19. To 39,647 feet yellow and sugar pine lumber.

Oct. 20. To 17,089 feet yellow and sugar pine lumber.

Oct. 21. To 24,448 feet yellow and sugar pine lumber.

Oct. 22. To 36,368 feet yellow and sugar pine lumber.

Oct. 23. To 32,771 feet yellow and sugar pine lumber.

Oct. 24. To 24,273 feet yellow and sugar pine lumber.

Oct. 25. To 39,819 feet yellow and sugar pine lumber.

Oct. 26. To 10,159 feet yellow and sugar pine lumber.

Oct. 27. To 34,348 feet yellow and sugar pine lumber.

Oct. 28. To 16,846 feet yellow and sugar pine lumber.

Oct. 29. To 12,297 feet yellow and sugar pine lumber.

Oct. 30. To 14,603 feet yellow and sugar pine lumber.

Oct. 31. To 12,250 feet yellow and sugar pine lumber.

Nov. 1. To 11,156 feet yellow and sugar pine lumber.

Nov. 2. To 41,586 feet yellow and sugar pine lumber.

Nov. 3. To 21,015 feet yellow and sugar pine lumber.

Nov. 4. To 3,670 feet yellow and sugar pine lumber.

Nov. 5. To 6,039 feet yellow and si;gar pine lumber.

Nov. 6. To 5,000 feet yellow and sugar pine lumber.

Nov. 7. To 12,162 feet yellow and sugar pine lumber.

Nov. 8. To 3,713 feet yellow and sugar pine lumber.

Nov. 9. To 7,416 feet yellow and sugar pine lumber.
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Nov. 10. To 3,576 feet yellow and sugar pine lumber.

Nov. 11. To 8,271 feet yellow and sugar pine lumber.

Nov. 12. To 4,011 feet yellow and sugar pine lumber.

Nov. 14. To 11,063 feet yellow and sugar pine lumber.

1905

Nov. 17. To 13,356 feet yellow and sugar pine lumber.

Nov. 21. To 7,217 feet yellow and sugar pine lumber.

Nov. 22. To 5,001 feet yellow and sugar pine lumber.

Total, 2,779,276, less covering boards, common box and

culled lumber to the extent of

482,101 feet, being

2,297,175 feet, at the price or rate, as per con-

tract of $24.00 per thousand $55,132.20

ACCOUNT CONTRA.

1905.

June 27. By cash $ 489.52

July 10. By cash 107.68

July 12. By cash 161.64

July 24. By cash 145.68

July 27. By cash 328.04

July 27. By cash 118.28

Aug. 4. By cash 5,000.00

Aug. 28. By cash 1,748.12

Sept. 7. By cash 183.39

Sept. 7. By cash 362.73

Sept. 11. By cash 278.57

Sept. 12. By cash 7,000.00

Sept. 13. By cash 424.17

Sept. 20. By cash 190.30

Sept. 21. By cash 132.76
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Sept. 27. By cash 70.70

Oct. 4. By cash 167.29

Oct. 5. By cash 557.05 '

Oct. 5. By cash 358.03

Oct. 5. By cash 42.96

Oct. 5. By cash 47.25

Oct. 13. By cash 17.22

Oct. 13. By cash 438.54

Oct. 13. By cash 210.44

Oct. 16. By cash 587.20

Oct. 17. By cash 94.46

Dec. 19. By cash 57.53

Dec. 21. By cash 10,000.00

1906

Jan. 16. By cash 10,000.00

Mar. 2. By cash 5,800.00 $45,221.53

Total value of lumber sold $55,132.20

Total amount of payments $45,221.53

Balance due T. H. Benton $9,910.67

Dated November 20tli, 1906.

REID & DOZIEE,

Attorneys for Plaintiff.

[Order Settling and Allowing Bill of Exceptions.]

The foregoing is a full, true and correct statement

of all the evidence, objections, rulings, exceptions and

stipulations touching upon or relating to the settle-

ment or determination made on or about December

14th, 1905, and the report or agreement made in pur-

suance thereof January 12th, 1906, together with a

copy of the Bill of Particulars rendered, and all
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matters and things found by paragraphs 4, 5 and 6

of the Findings of Fact, and is all of the evidence on

which said Findings of Fact are based.

At the conclusion of the case, the Court ordered

judgment for the plaintiff to be entered in conform-

ity with findings thereafter to be prepared, and ac-

cordingly Findings of Fact and Conclusions of Law
were prepared, and judgment entered thereon for

$7,656.63, with interest from June 5th, 1906, arnount-

ing to $8,896.79.

After the entry of said judgment, and within the

time allowed by law, said defendants duly and regu-

larly prepared and served their Bill of Exceptions

upon said judgment.

The foregoing Bill of Exceptions is full, tnie and

correct, and the same is hereby settled and allowed

as the Bill of Exceptions upon final judgment in the

above-entitled case.

W. C. VAN FLEET,
Judge.

Dated March 19th, A. D. 1909.

The foregoing Bill of Exceptions is correctly en-

grossed.

REID & DOZIER,

PERRY & DAILEY,

Attorneys for Respdt.

[Endorsed]: Filed March 19, 1909. Southard

Hoffman, Clerk. By J. A. Schaertzer, Deputy

Clerk.
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In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of Cali-

fornia.

Xo. 13,907.

T. H. BENTON,
Plaintiff,

vs.

WILLIA^I E. KELLEY and ALLAN H. DAUGH-
ARTY, Copartners, Doing Business Under

the Firm Name and Style of W. E. KELLEY
& COMPANY,

Defendants.

Petition for Writ of Error and Supersedeas.

Now, come William E. Kelley and Allan H.

Daugharty, copartners, doing business under the

firm name and style of W. E. Kelley & Company, de-

fendants herein, by their attorneys, Burke Corbet

and J. R. Selby, and complain:

That in the record and proceedings had in said

cause and in the rendition of the judgment herein en-

tered, on or about September 28th, 1908, certain er-

rors hath happened to the great damage of said de-

fendants, all of which will more in detail appear

from the Assignment of Errors which is filed with

this petition.

Wherefore, these defendants, and each of them,

pray for an order allowing said defendants to prose-

cute a writ of error to the Honorable, the United

States Circuit Court of Appeals for the Ninth Cir-
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cuit, for the correction of the errors so complained of,

and that a transcript of the record, proceedings and

papers in this case, duly authenticated, may be sent

to said Circuit Court of Appeals, and for an order

fixing the amount of bond for a supersedeas in said

cause, and that, upon the giving of such bond, all

further proceedings in this Court be suspended and

stayed until a determination of said Writ of Error

in said Circuit Court of Appeals.

And your petitioners will ever pray.

Dated, this 15th day of March, A. D. 1909.

BURKE CORBET and J. R. SELBY,
Attorneys for Defendants, William E. Kelley and

Allan H. Daugharty, Copartners, Doing Busi-

. ness Under the Fimi Name and Style of W. E.

Kelley & Company.

[Endorsed]: Filed March 22, 1909. Southard

Hoffman, Clerk. By J. A. Schaertzer, Deputy

Clerk.

In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of Cali-

fornia.

No. 13,907.

T. H. BENTON,
Plaintiff,

vs.

WILLIA^I E. KELLEY and ALLi^ H. DAUGH-
ARTY, Copartners, Doing Business LTnder

the Firm Name and Style of W. E. KELLEY
& COMPANY,

Defendants.
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Assignment of Errors.

The defendants, William E. Kelley and Allan H.

Daughart}^, as copartners, doing- business under the

firm name and style of W. E. Kelley & Company, in

connection with their petition for a Writ of Error,

come now and say:

That in the record and proceedings in the above-

entitled matter, there are manifest errors, as follows,

to wit

:

1. That the Circuit Court of the United States,

for the Ninth Circuit, Northern District of Califor-

nia, erred in overruling the objection of counsel for

defendants, plaintiffs in error, to the questions, "I

ask you, did you?" and "I ask you, did you have

a settlement with Kellej^ & Compan}^ relative to this

lumber?" asked of witness T. H. Benton on the trial

of said cause, and in admitting said Benton's an-

swer thereto, "I did." Said questions and answer

referred to in this assignment, and the connection in

which they were asked and answered, were as fol-

lows :

Mr. DOZIER (counsel for plaintiff) asked T. H.

Benton, the plaintiff, a witness in his own behalf,

during the plaintiff's case, "Mr. Benton, did you

have a settlement of any kind with Kelley & Com-

pany concerning the lumljer which you delivered in

1905, under the terms of this contract?

Answer.—"I thought I did."

Question:—"I ask you, did you?"

Mr. COKBET (counsel for Kelley & Co.).—"I ob-

ject to the question as immaterial and incompetent,
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as it is not embraced with the pleadings. There is no

settlement pleaded anywhere in the pleadings?"

The objection was overruled, and an exception taken.

Mr. DOZIER.—^'I ask you, did you have a settle-

ment with Kelley & Company relative to this lum-

ber?"

Answer. "I did."

Said objection should have been sustained on the

ground stated.

2. The said Court erred in overruling the objec-

tion of counsel for defendants, plaintiffs in error, to

the introduction in evidence at the trial of said cause

of a certain paper marked Plaintiff's Exhibit "D,"

the same being as follows

:

"Anderson, Jan. 12, 1906.

According to statement of Nov. 9, 1905, made out

by Mr. William Smith in behalf of Kelley & Co., Mr.

Benton delivered to W. E. Kelley's yard in Ander-

son, Cal., liunber as follows, in total: 2,675,219 ft.,

box lumber, shop and better, including lumber men-

tioned below.

In this amount is contained 320,327 ft. common

:

In this amount is contained 66,637 ft. box.

In this amount is contained 29,082 ft. cull.

410,046 ft. total.

less 2,675,219 ft.

416,046 ft. Com.
cull & box.

will leave 2,259,173 ft. #2 sliop

and better.
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Note : Roofing boards, and also lumber hauled by

Still and Dewlaney is not included in above amounts,

and goes separaate. The 66,637 ft. of box were sent

down by Mr. Benton as box lumber.

This statement is accepted as correct.

W. E. KELLEY & CO.

B. CLIi^TON."

—and in admitting said Exhibit "D" in evidence, be-

cause said Exhibit '*D" was incompetent, irrelevant

and immaterial, as the cause of action of the plain-

tiff was predicated upon a written contract, which

provided that the lumber should be graded as

shipped, and then as shipped it should be paid for,

and said Exhibit "D" was incompetent under the

pleadings.

3. The said Court erred in overruling the objec-

tion of counsel for defendants, plaintiffs in error, to

the introduction in evidence, at the trial of said cause

of a certain paper marked Plaintiff's Exhibit "E,"

being as follows:

"Anderson, Cal., Jan. 11, 1906.

All 5/4, 6/4, 8/4 etc., common white and sugar pine

504,205 ft.

Percentage graded out of this as follows

:

24,083% Shop or 121,427 ft. in the 504,205 ft.

5,768% Cull or 29,082 ft. in the 504,205 ft.

Total cull and shop 150,509

504,205 ft. less 150,509 353,696 ft. common.

All 5/4, 6/4, 8/4, etc., #3 shop white and sugar

pine, 389,694 ft.
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Percentage of common graded out of this as fol-

lows :

8,537% common or 33,268 ft. in 389,694 ft. #3
shop or:

Common out of common 320,327

Box from mill 66,637

Cull, from mill 29,082

Common, from mill # 3 shop, 33,268

416,046 ft.

Changes made by mutual consent.

Above statement accepted as correct. For T. H.

Benton, Jos. Euff.

W. E. KELLEY & CO.,

B. CLIFTON."
—and in admitting said Exhibit "E" in evidence, be-

cause said Exhibit ''E" was incompetent and irrele-

vant under the pleadings, and at variance with the

cause of action pleaded in the complaint.

4. The said Court erred in denying the motion of

counsel for defendants, plaintiffs in error, to strike

out, and in failing to strike out, the evidence offered

and introduced by the plaintiff at the trial of said

cause referring to the question of a settlement, said

motion being the following, and being made at the

close of plaintiff's case in chief, and after the plain-

tiff rested

:

"At this time the defendants move to strike out the

evidence introduced on behalf of the plaintiff, re-

ferring to the question of the alleged settlement, and

all of it, upon the ground and for the reason that it

is incompetent and irrelevant, and is a variance from
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the contract as pleaded in the complaint. They have

pleaded a contract in the complaint, and now they

are apparently seeking to recover on a settlement,

and for that reason we say that the evidence pertain-

ing to the settlement, or matters pertaining to the

question of settlement, are all incompetent, irrele-

vant, and immaterial, and a variance from the con-

tract pleaded upon."

Said motion should have been granted on grounds

stated therein.

5. The said Court erred in determining and de-

ciding, upon the Findings of Fact, the said cause in

favor of the plaintiff, defendant in error, and against

the defendants, plaintiffs in error.

6. The judgment of said Court is contrary to law

and the decision of said Court, evidenced by Find-

ings of Fact in said cause in this respect, to wit : That

by said Findings of Fact it appears that defendants,

plaintiffs in error, paid to plaintiff, defendant in

error, $45,164.00, and the total credit to which de-

fendants, plaintiffs in error, was entitled was $45,-

765.09, w^hile the total amount of No. 2 shop or better

lumber, sold and delivered by plaintiff, defendant in

error, to defendants, plaintiffs in error, was 1,774,648

feet and that the price per thousand feet was $24.

7. The said Court erred in rendering the judg-

ment in said case against the defendants, plaintiffs in

error, upon the pleadings and the Findings of Fact,

and in not rendering the judgment in said cause in

favor of the defendants, plaintiffs in error, and

against the plaintiff, defendant in error, upon the

pleadings and the Findings of Fact.
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8. The said Court erred in allowing evidence to be

introduced on behalf of the plaintiff at the trial of

said cause to the effect that on or about December

20th, 1905, an agreement was entered into by the

plaintiff and the defendants, providing for a final

settlement or determination thereafter to be made, of

the amount and grades of lumber delivered by plain-

tiff to defendants, and the amount of the indebted-

ness of defendants to plaintiff, and evidence of said

determination as made in pursuance of said agree-

ment, because said evidence did not tend to prove or

disjDrove any fact at issue in said cause.

9. The pleadings and Findings of Fact in said

cause are not sufficient to justify the judgment ren-

dered because by the pleadings of plaintiff defendant

in error, the cause of action of plaintiff, defendant in

error, is grounded upon a contract, while the judg-

ment in said cause is based upon a settlement, or ac-

counting, between plaintiff and defendants, not

pleaded.

10. The said Court erred in holding that" the evi-

dence of a certain settlement, or determination, of-

ferred by the plaintiff, defendant in error, was not

.•it variance from the pleadings in said cause, and in

ndmitting evidence of such settlement.

11. Said Court erred in detennining and deciding

that the written contract, u])oii whirli the plaintiff,

defendant in error, based his action, bad lieen varied

and changed by a subsequent oral agreement made

and entered into by the parties to said contract, not

fully performed, and under which no money had ever

been paid.
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12. Said Court erred in concluding, as a matter

of law, from the facts specially found in the decision

of said Court, that plaintiff, defendant in error, was

entitled to a judgment against the defendants, plain-

tiffs in error, for $7,656.63, besides interest and costs.

13. Said Court erred in making Findings 4, 5 and

6, of the Special Findings of Fact included in the de-

cision of said Court, and being the following Find-

ings :

"4. That on or about December 20th, 1905, it was

orally agreed by plaintiff and defendants that a final

determination and settlement of the amount and

grades of lumber delivered by plaintiff to defend-

ants, and the amount of the indebtedness of defend-

ants to plaintiff, be made, and when so determined

the sum should be paid by defendants to plaintiff;

that the said determination was based and was to be

based on estimates of two appraisers, one appointed

by plaintiff and one by defendants, in case they could

agree as to the amount of No. 2 shop and better lum-

ber then at Cottonwood in the yard known as the

yard of Kelley & Company, delivered by plaintiff;

that in pursuance to such oral agreement, one Clifton

was orally appointed by defendants, and one Ruff

was orally appointed by plaintiff, as appraisers, and

on January 11th and 12th, 1906, said Clifton and

Ruff made a report, after examination of tlie lumber

delivered by plaintiff to defendants, then at Cotton-

wood, California, at the place where said plaintiff

had been directed to deliver said lumber by said de-

fendants.
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"5. That by said report and agreement of said

Clifton and Ruff, it was determined that plaintiff

had delivered to defendants 2,675,219 feet of lumber

of various kinds ; that of the lumber then at Cotton-

wood, at the time of the report, January 12th, 1906,

449,314 feet w^as of lower grade than that called for

b.y the contract, and that the total amount of No. 2

shop or better lumber, as called for by the contract,

which had been delivered b}^ said plaintiff to said de-

fendants, was 2,225,905, and said Clifton accepted

this determination as correct for defendants, and

said Ruff accepted the same as correct for plaintiff,

that said detennination was in writing, and was evi-

denced by two separate sheets of paper made in dup-

licate; one dated January 11th, 1906, purporting to

be the estimate of lumber below the grades called for

by the contract, then at Cottonwood, California ; the

other dated January 12th, 1906, purporting to be a

summary and recapitulation of the total amount of

lumber delivered under the contract, and the total

amount of lumber, No. 2 shop and better; that it was

settled and agreed by plaintiff and defendants, by the

facts hereinbefore in this paragraph stated, that

plaintiff had delivered to defendants 2,225,905 feet of

lumber of the grade of No. 2 shop or better, accord-

ing to the contract, and defendants acknowledged

that such number of feet was correct, and the same

was agreed to by defendants as the amount of lum-

ber for which they were liable to pay, after deducting

the just credits to which they were entitled.

"6. That defendants, on or after January 12th,

1906, were, by virtue of said estimate or detcrmina-
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tion, pursuant to said agreement of December 20,

1905, liable to pay plaintiff for 2,225,905 feet of lum-

ber at the rate of Twenty-four Dollars (24) per

thousand, amounting to Fifty-three Thousand Four

Hundred and Twenty-one and Seventy-two Hun-

dredths Dollars ($53,421.72) ; that defendants are

entitled to credits of Forty-five Thousand Seven

Hundred and Sixty-five and Nine-Hundredths Dol-

lars ($45,765.09) ; that the defendants have never

fully performed said agreement of December 20th,

1905, and have paid plaintiff no mone5''s pursuant to

the said agreement."

—because the facts found by said Findings are not

embraced within the issues raised by the complaint

and answer in said cause.

14. The said Court erred in determining and de-

ciding, upon the pleadings and the special Findings

of Fact, the said cause in favor of the plaintiff; de-

fendant in error, and against the defendants, plain-

tiffs in error, and in ordering judgment in favor of

plaintiff, defendant in error, and against defendants,

plaintiffs in error, and in failing to order judgment

for defendants, plaintiffs in error, for $3,173.54, and

interest and costs.

15. The judgment and the conclusion of law of

said Court are contrary to law and the decision of

said Court, on the facts of said cause evidenced by

the Findings of Fact, in this respect, to wit: By said

Findings of Fact it appears that the total amount of

No. 2, shop or better lumber, sold and delivered by

plaintiff, defendant in error, to defendants, plain-

tiffs in error, under the contract, was 1,774,648 feet,
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and that the price per thousand feet was $24.00, and

that defendants, plaintiffs in error, paid to plaintiff,

defendant in error, for said lumber $45,164, and

were entitled to a total credit, because of moneys paid

and discount, of $45,765.09, whereby it conclusively

appears that plaintiff, defendant in error, was en-

titled to charge and recover from defendants, plain-

tiffs in error, only $42,591.55 for said lumber; and that

defendants, plaintiffs in error, were entitled to re-

cover from plaintiff, defendant in error, $3,173.54

because of having overpaid plaintiff, defendant in

error. Notwithstanding the said finding of fact, the

conclusion of law and judgment of said Court was

that plaintiff, defendant in error, was entitled to

judgment against defendants, plaintiffs in error, for

the sum of $7,656.63, and interest from June 5th,

1906, and costs of suit.

16. The said Court erred in finding as a fact that de-

fendants, plaintiffs in error, were liable to pay plain-

tiff, defendant in error, for 2,225,905 feet of lumber,

at the rate of $24.00 per thousand feet, by virtue of

an estimate or determination made on or about Janu-

ary 11th and 12th, 1906, pursuant to a verbal agree-

ment of December 20th, 1905, made by and between

plaintiff, defendant in error, and defendants, plain-

tiffs in error, because said oral agreement of Decem-

ber 20th, 1905, and said estimate or determination of

January 11th and 12th, 1906, were not set forth in

any pleading in said cause, and the right of recov-

ery, if an}^, of the plaintiff, defendant in error, be-

cause of said oral agreement of December 20th, 1905,

and the estimate or determination pursuant thereto
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of January 11th and 12tli, 1906, was a different right

of action, and a variance from the cause of action

pleaded by said plaintiff, defendant in error, in his

complaint.

17. Said Court erred in finding as a fact that de-

fendants, plaintiffs in error, were liable to pay plain-

tiff, defendant in error, for 2,225,905 feet of lumber,

or were liable at all, by virtue of said estimate or de-

termination of about January 11th and 12th, 1906,

and said oral agreement of December 20th, 1905, by

and between plaintiff, defendant in error, and de-

fendants, plaintiffs in error, because neither said

agreement of December 20th, 1905, nor any note or

memorandum thereof, was in writing or signed by

any party, nor was said agreement or any note or

memorandum thereof, ever full,y performed, nor

have defendants, plaintiffs in error, ever paid any

sum whatever pursuant to said agreement, and said

agreement of December 20th, 1905, was void because

of the facts in this assignment set forth, which ap-

pear from the said findings of fact in said cause.

18. The said Court erred in failing to conclude,

as a matter of law, from the facts speciall.y found

in the decision of said Court, that defendants, plain-

tiffs in error, were entitled to a judgment against

plaintiff, defendant in error, for $3,173.54, and in

failing to order judgment accordingly, because it ap-

peared by the said findings of fact that defendants,

plaintiffs in error, had paid to plaintiff, defend-

ant in error, $3,173.54 in excess of the amount
for which by law defendants, plaintiffs in error, were
liable to plaintiff', defendant in error, on account of
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the sale and delivery of the No. 2 shop or better lum-

ber, under the contract upon which the cause of ac-

tion was based, recovery for which was asked in the

answer.

19. That said Court erred in drawing its conclu-

sions of law from the findings of fact in the follow-

ing particulars, viz.: The said Court erred in con-

cluding, as a matter of law from the findings of fact,

"That plaintiff is entitled to judgment against de-

fendants, William E. Kelley and Allan H. Daugh-

arty, as copartners, for the sum of Seven Thousand

Six Hundred and Fifty-six and Sixty-three Hun-

dredths Dollars ($7,656.63), and interest thereon

from June 5th, 1906, and costs of suit."

20. The judgment of said Court is contrary to law

and not supported by the facts found, and is in con-

flict therewith in the following particulars, viz.

:

In and by the findings of fact the Court finds that

defendants, plaintiffs in error, paid to the plaintiff,

defendant in error, the sum of $45,164.00, and that

the total credit to which defendants, plaintiffs in

error, w^ere entitled was the sum of $45,765.09

;

That the total amount of No. 2 shop or better lum-

ber sold and delivered by plaintiff, defendant in er-

ror,, to defendants, plaintiffs in error, was 1,774,684

feet, and that the agreed price per thousand was

$24.00 (thus finding that the total amount of money

due from the defendants, plaintiffs in error, to plain-

tiff, defendant in error, for lumber actuall}^ sold and

delivered was $42,591.55, and that the defendants,

plaintiffs in error, were entitled to a credit for pay-

ments on said lumber of $45,765.09) ;
yet the Court
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concluded that judgment should be rendered against

defendants, plaintiffs in error, in the sum of $7,-

656.63. This conclusion is assigned as error, for, in-

asmuch as the complaint of plainti:ff was for recov-

ery upon a contract of sale, and was not based upon

any compromise agreement, or agreement subse-

quent thereto, the conclusions of law should have fol-

lowed the findings relevant to matters alleged in the

plaintiff's complaint, and not findings on issues not

raised by the pleadings.

21. That the Court erred in rendering its judg-

ment in this case in the following particulars, viz.

:

By his complaint in this action, plaintiff sought to

recover from defendants certain moneys, upon the

ground, that plaintiff had, pursuant to a certain writ-

ten contract, sold and delivered to defendants certain

lumber, and that in and by said contract the price of

said lumber was fixed, and that defendants had failed

to pay the plaintiff the agreed price named in said

contract for the lumber so alleged to have been sold

and delivered in accordance with the terms of said

contract; that plaintiff failed to prove that all lum-

ber sold and delivered under and pursuant to the

terms of said contract had not been paid for, but,

on the contrary, the evidence showed, and the Ciourt

found, that the lumber sold and delivered under and

pursuant to said contract had been paid for, and

plaintiff had received all, if not more than, the full

contract price for said lumber. That, notwithstand-

ing said finding, the Court further found that in and

by virtue of a different agreement than that relied

on in the complaint, made between plaintiff and de-
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fendants, defendants were indebted to plaintiff for

certain moneys. That said findings, to the effect that

defendants were indebted to plaintiff because of the

different agreement that that relied on in the com-

plaint, were outside of the issues raised by the plead-

ings, and the evidence introduced in support of said

findings was objected to by defendants on this

ground. That defendants never consented to the

trial of issues, nor did the pleadings raise issues upon

which the judgment or conclusions of law in this case

are based. That notwithstanding the fact that the

complaint of plaintiff did not raise the issues, and

that the defendants did not consent to the trial of

the issues, the Court nevertheless made findings upon

said issues and rendered judgment in favor of plain-

tiff and against defendants on a cause of action on

which the complaint is not based, and at variance

with the cause of action sued on, which said action of

the Court in so rendering judgment upon a cause of

action not sued on, is hereby assigned as error.

22. That there is a fatal variance between the

complaint and the decision in this : The complaint is

based on one contract and the decision was based on

another and different contract not mentioned in the

complaint, and upon which the action was not based.

Wherefore, defendants, plaintiff in error, pray

that the judgment of said Court be reversed, and

judgment ordered for defendants, plaintiffs in error,

for the amount of $3173.54, and interest and costs.

Dated this 15th day of March, A. D. 1909.

BURKE CORBET, and

J. R. SELBY,
Attorneys for Defendants, William E. Kelley and

Allan H. Daugharty, Copartners, etc.
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[Endorsed]: Filed March 22, 1909. Southard

Hoffman, Clerk. By J. A. Schaertzer, Deputy Clerk.

In the Circuit Court of the United States^ Ninth

Judicial Circuit, Northern District of Califor-

nia.

No. 13,907.

T. H. BENTON,
Plaintiff,

vs.

WILLIAM E. KELLEY and ALLAN H. DAUGH-
ARTY, Copartners, Doing Business Under

the Firm Name and Style of W. E. KELLEY
& COMPANY,

Defendants.

Order Allowing Writ of Error.

The defendants, William E. Kelle.y and Allan H.

Daugharty, copartners, doing business under the

firm name and style of W. E. Kelley & Company,

having filed herein and presented to the Court their

petition praying for a writ of error, and their assign-

ment of errors intended to be urged by them, pray-

ing also that the record and proceedings and papers

upon which the judgment herein was rendered, duly

authenticated, may be sent to the United States

Circuit Court of Appeals, for the Ninth Judicial Cir-

cuit, and that such other and further proceedings

may be had as may be proper in the premises, on con-

sideration whereof.

The Court does allow the Writ of Error to have re-

viewed the said judgment and record by the United

States Circuit Court of Appeals for the Ninth Judi-
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eial Circuit, and that the amount of the bond on said

Writ of Error be and the same is hereby fixed at

Foui-teen Thousand Dollars ($14,000.00).

Dated this 22d day of March, A. D. 1909.

W. C. VAN FLEET,

Judge.

[Endorsed]: Filed March 22, 1909. Southard

Hoffman, Clerk. By J. A. Schaertzer, Deputy Clerk.

In the Circuit Court of tJie United States, Ninth

Judicial Circuit, Northern District of Califor-

nia.

No. 13,907.

T. H. BENTON,
Plaintiff,

vs.

WILLIAM E. KELLEY and ALLAN H. DAUGH-
ARTY, Copartners, Doing Business Under

the Firm Name and Style of W. E. KELLEY
& COMPANY,

Defendants.

Order Fixing Amount of Bond on Writ of Error and

Supersedeas.

The defendants, William E. Kelley and Allan H.

Daugharty, copartners, doing business under the firm

name and style of W. E. Kelley & Company, having

this day filed their petition praying for a Writ of

Error, and also praying that an order be made fixing

the amount of security which the said defendants

should give and furnish upon said Writ of Error,

and that upon the giving of said security that all fur-

ther proceedings in this court be suspended and
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stayed, until a determination of said Writ of Error

in the United States Circuit Court of Appeals, for

the Ninth Judicial Circuit, together with an Assign-

ment of Errors intended to be urged by them, all

within due time; and said petition having this day

been duly allowed;

Now, therefore, it is ordered, that upon said de-

fendants' filing with the clerk of this court a good

and sufficient bond in the sum of Fourteen Thousand

Dollars ($14,000.00), to the effect that if the said de-

fendants and plaintiffs in error shall prosecute the

said AVrit of Error to effect, and answer all damages

and costs if they fail to make their plea good, then

the said obligation to be void; else to remain in full

force and effect (the said bond to be approved by

the Court) ; that all further proceedings in this court

be and they are hereby suspended and stayed until a

determination of said Writ of Error by said United

States Circuit Court of Appeals, for the Ninth Cir-

cuit.

Dated this 22d day of March, A. D. 1909.

W. C. VAN FLEET,
Judge.

[Endorsed]: Filed March 22, 1909. Southard

Hoffman, Clerk. By J. A. Schaertzer, Deputy Clerk.
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In the Circuit Court of the United States, Ninth

Circuit, Northern District of California.

No. 13,907.

T. H. BENTON,
Plaintiff,

vs.

WILLIAM E. KELLEY and ALLAN H. DAUGH-
ARTY, CojDartners, Doing Business Under

the Firm Name and Style of W. E. KELLEY
& COMPANY,

Defendants.

Bond on Writ of Error and Supersedeas,

Know All Men by These Presents : That we, Will-

iam E. Kelley and Allan H. Dangharty, as principals,

and the National Surety Company, a corporation or-

ganized under the laws of the State of New York, as

surety, are held and firmly bound unto T. H. Benton,

plaintiff above named, in the sum of Fourteen Thou-

sand Dollars ($14,000.00), to be paid to the said T.

H. Benton, his executors, administrators, heirs or

assigns, to which payment, well and truly to be made,

we bind ourselves, and each of us, jointly and sever-

ally, and our and each of our successors, representa-

tives, heirs and assigns, firmly by these presents.

Sealed with our seals, and dated this 22d day of

March, A. D. 1909.

Whereas, the above-named defendants, William

E. Kelley and Allan H. Dangharty, copartners doing

business under the firm name and style of W. E.

Kelley & Company, have sued out a AVrit of Error to
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tlie United States Circuit Court of Apjjeals for the

Ninth Circuit, to reverse the judgment in the above-

entitled cause by the Circuit Court of the United

States, for the Northern District of California,

Ninth Circuit:

Now, therefore, the condition of this obligation is

such,

That, if the above-named William E. Kelley and

Allan H. Daugharty shall prosecute said Writ of

Error to effect, and answer all costs and damages, if

they shall fail to make their plea good, then this obli-

gation shall be void; otherwise to be and remain in

full force and virtue.

WILLIA^I E. KELLEY, [Seal]

ALLAN H. DAUaHAETY, [Seal]

By BURKE CORBET and J. R. SELBY,

Their Attorneys.

NATIONAL SURETY COMPANY,
By FRANK L. GILBERT,

Resident Vice-President.

[Corporate Seal National Suret}^ Company]

Attest: C. E. OBERG,
Resident Assistant Secretary.

State of California,

City and Count}^ of San Francisco,—ss.

On this twenty-second day of Marcli, in the year

One Thousand Nine Hundred and Nine, before me,

Julius Calmann, a Notary Public in and for the said

City and County, residing therein, duly commis-

sioned and swora, personality appeared Frank L. Gil-

bert, known to me to be the resident vice-president

of the corporation described in, and who executed the
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within and annexed instrument, and acknowledged to

me that such corporation executed the same.

In witness whereof, I have hereimto set my hand

and affixed my official seal, at my office in the City

and County of San Francisco, the day and year in

this certificate first above written.

[Seal] JULIUS CALMANN,
Notary Public, in and for the City and Coimty of

San Francisco, State of California.

Sufficiency of surety on the foregoing bond ap-

proved this 22d day of March, A. D. 1909.

W. C. VAN FLEET,
Judge.

[Endorsed] : Filed March 22, 1909. Southard

Hoffman, Clerk. By J. A. Schaertzer, Deputy Clerk

In the Circuit Court of the United States, Ni)ith

Judicial Circuit, Northern District of Califor-

nia.

No. 13,907.

T. LI. BENTON,
Plaintiff,

vs.

WILLIAM E. KELLEY and ALLAN H. DAUGH
ARTY, Copartners, Doing Business Under

the Firm Name and Style of AY. E. KELLEY
& COMPANY,

Defendants.

Clerk's Certificate to Transcript of Record.

I, Southard Hoffman, Clerk of the Circuit Court

of the United States of America, of the Ninth Judi-
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cial 'Circuit, in and for the Northern District of Cali-

fornia, do hereby certify the foregoing one hundred

and thirty-eight (138) pages, numbered from 1 to

138 inclusive, to be a full, true and correct copy of

the record and proceedings in the above and therein

entitled cause, as the same remains of record and on

file in the office of the clerk of said court, and that the

same constitute the return to the annexed writ of

error.

I further certify that the cost of the foregoing re-

turn to writ of error is $82.20; that said amount was

paid by Messrs. Corbet & Selby, attorneys for de-

fendants, and that the original writ of error and

citation issued in said cause are hereto annexed.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court, this 15th

day of April, A. D. 1909.

[Seal] SOUTHARD HOFFMAN,
Clerk of United States Circuit Court, Ninth Judicial

Circuit, Northern District of California.

[Writ of Error—Original.]

UNITED STATES OF AMERICA,—ss.

The President of the United States, to the Honora-

ble, the Judges of the Circuit Court of the

United States for the Ninth Circuit, Northern

District of California, Greeting:

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said Circuit Court, before you, or some of you,

between William E. Kelley and Allan H. Daugharty,

copartners, doing business under the firm name and
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style of W. E. Kelley & Co., plaintiffs in error, and

T. H. Benton, defendant in error, a manifest error

hath happened to the great damage of the said Will-

iam E, Kelley and Allan H. Daugharty, copartners,

doing business under the firm name and style of W.

E. Kelley & Co., plaintiffs in error, as by their com-

plaint apiDears.

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things con-

cerning the same, to the United States Circuit Court

of Appeals for the Ninth Circuit, together with this

writ, so that you have the same at the City of San

Francisco, in the State of California, on the 20th day

of April next, in the said Circuit Court of Appeals,

to be then and there held, that the record and pro-

ceedings aforesaid being inspected, the said Circuit

Court of Appeals may cause further to be done

therein to correct that error what of right and ac-

cording to the laws and customs of the United States,

should be done.

Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States, the 22d day
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of Mareh, in the year of our Lord One Thousand

Nine Hundred and Nine.

[Seal] SOUTHARD HOFFMAN,
Clerk of the Circuit Court of the United States, for

the Ninth Circuit, Northern District of Califor-

nia.

By J. A. Schaertzer,

Deputy Clerk.

Allowed by

W. C. VAN FLEET,
Judge.

Service of within Writ and receipt of a copy

thereof is hereby admitted this day of March,

1909.

Attorneys for T. H. Benton, Defendant in Error.

The answer of the Judges of the Circuit Court of

the United States of the Ninth Judicial Circuit, in

and for the Northern Distf-ict of California.

The record and all proceedings of the plaint

whereof mention is within made, with all things

touching the same, we certify under the seal of our

said Court, to the United States Circuit Court of Ap-

peals for the Ninth Circuit, within mentioned at the

day and place within contained, in a certain schedule

to this writ annexed as within we are conmianded.

By the Court.

[Seal] SOUTHARD HOFFMAN,
Clerk.

[Endorsed] : No. 13,907. Circuit C of the

United States, Ninth Circuit, Norther . strict of
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California. William E. Kelley and Allan H. Daugh-

arty, etc., Plaintiffs in Error, vs. T. H. Benton, De-

fendant in Error. Writ of Error. Filed March

23d, 1909. Southard Hoffman, Clerk. By J. A.

Schaertzer, Deputy Clerk.

[Citation on Writ of Error—Original.]

UNITED STATES OF AMERICA,—ss.

The President of the United States, To T. H. Benton,

Greeting

:

You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals

for the Ninth Circuit, to be holden at the City of San

Francisco, in the State of California, on the 20th day

of April, 1909, being within thirty days from the date

hereof, pursuant to a Writ of Error filed in the

clerk's office of the Circuit Court of the United

States, for the Northern District of California,

wherein William E. Kelley and Allan H. Daugharty,

as copartners doing business under the firm name

and style of W. E. Kelley, are plaintiffs in error,

and you are defendant in error, to show cause, if any

there be, why the judgment rendered against the said

plaintiffs in error, as in the said writ of error men-

tioned, should not be corrected, and why speedy jus-

tice should not be done to the parties in that behalf.

A itness, the Honorable WILLIAM C. VAN
FLEET, United States District Judge for the North-

ern District of California, this 22d day of ]\Lirch, A.

D. 19^ .0'.

-i'i rr W. C. VAN FLEET,
United States District Judge.



162 William E. Kelley and Allan H. Daugherty

Sendee of within Citation, by copy, admitted this

Twenty-fourth day of March, A. D. 1909,

REID & DOZIER,
Attorneys for T. H. Benton, Defendant in Error.

[Endorsed] : Xo. 13,907. In the Circuit Court of

the United States for the Xinth Circuit, Noi-theru

District of California. William E. Kelley and Allan

H. Daugharty, as Copartners, etc., Plaintiffs in

Error, vs. T. H. Benton, Defendant in Error.

(Original.) Citation. Filed March 25th, 1909.

Southard Hoffman, Clerk. By J. A. Schaertzer,

Deputy Clerk.

[Endorsed] : Xo. 1710. United States Circuit

Court of Appeals for the Xinth Circuit. William E.

Kelley and Allan H. Daugharty, as Copartners, Do-

ing Business Under the Firm Xame and Style of

W. E. Kelley & Company, Plaintiffs in Error, vs. T.

H. Benton, Defendant in Error. Transcript of Rec-

ord. Upon Writ of Error to the United States Cir-

cuit Court for the Xorthern District ui. California.

Filed April 16, 1909.

F. D. MOXCKTOX,
Clerk.



No. 1710

EST THE

United States Circuit Court of Appeals

For the Ninth Circuit

WILLIAM E. KELLEY and ALLAN
H. DAUGHARTY, as copartners,

doing business under the firm name

and style of W. E. KELLEY &

COMPANY,
Plaintiffs in Error,

vs.

T. H. BENTON,
Defendant in Error.

BRIEF OF PLAINTIFFS IN ERROR.

Upon Writ of Error to the United States Circuit Court

for the Northern District of California.

Corbet & Sei.by,

J. F. Bowie,
Attoniei/s for Plaintiffs ui Error

Filed this datj of December, 1909.

FRANK D. MONCKTON, Clerk.

By _ ~ Deputy Clerk.

PIBNAD PLBLIBHINO CO. FILE!





No. 1710

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

WILLIAM E. KELLEY and ALLAN
H. DAUGIIAETY, as copartners,

doing business under the firm name

and style of W. E. KELLEY &

COMPANY,
Plaintiffs in Error,

vs.

T. H. BENTON,
Defendant in Error

BRIEF OF PLAINTIFFS IN ERROR.

Upon ^Vrit of Error to the United States Circuit Court

for tlie Nortliern District of California.

This controversy is brought before the Court by a

Writ of Error addressed to a judgment rendered by

the United States Circuit Court of the Ninth Circuit,

Northern District of California, Hon. W. C. Van

Fleet presiding. The suit was originally brought



against the plaintiffs in error in the Superior Court

of the State of California, and was removed by them

to the United States Circuit Court on the ground

of diversity of citizenship. In the Circuit Court a

trial by jury was waived by written stipulation filed

as required by Rev. Stats. 649-700. The Court made

special findings of fact and rendered judgment in

favor of plaintiff.

The principal grounds upon which a reversal of

the judgment is sought are briefly as follows

:

Plaintiffs sued to recover for a balance of the

purchase price of 2,297,175 feet of lumber alleged to

have been sold and delivered under a written con-

tract. Defendant admitted the contract, but denied

the sale or delivery of more than 1,750,761 feet, and

pleaded payment of the contract price for that

amount, counter-claiming for an overpaym.ent of

$7,577.00. The Court found that only 1,774,648 feet

of lumber were sold and delivered, and that the de-

fendants had paid the contract price for more than

that amount, thus disposing of the issues raised by

the pleadings in favor of the plaintiffs in error, the

defendants below. The Court, however, admitted

certain oral testimony over the objection for Kelley

& Co., and concluded that this evidence showed the

existence of a partially executed oral agreement (the

Court found specifically that this oral agreement had

not been fully executed) by which Kelley & Co. had,

on Dec. 20, 1905, agreed to a modification or altera-

tion of the contract sued upon, the effect of which
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was to substitute, as a basis for final payment, an

estimate of the amount of lumber sold and delivered

in lieu of an actual tally and inspection called for by

the contract. The result was a judgment that re-

quired Kelley & Co. to pay the purchase price for

451,257 feet of lumber more than had actually been

sold' and delivered to them under the contract on

tvhich the action was based, or at all.

No hint of the existence of the agreement upon

which the Court rendered judgment for Benton is to

be tound in any of the pleadings. The fact is that

the complaint counts altogether upon the contract in

its original form. The Court finds that the plaintiff

is entitled to nothing on the contract as set out in the

pleadings, but allows a recovery on a modification of

the contract not mentioned in the pleadings. This

alone requires a reversal of the judgment, but the

judgment could not stand even if supported by the

pleadings, for the Court has found specifically "that

'' the defendants have never fully performed the

" agreement of Dec. 20, 1905". This agreement was

the oral agreement varying the terms of the written

contract, and Sec. 1698 of the Civil Code of the State

of California provides

:

"A contract in writing may be altered by a
contract in writing, or by an executed oral

agreement, and not otherwise."

But, apart from this code provision, tliore was

never a sufficient part-performance of tlie alleged

agreement of Dec. 20th, 1905, to take it out of the
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statute of frauds, or entitle Benton to any equitable

relief. Indeed, Benton would, at law, recover noth-

ing more under this agreement than he would re-

cover under the contract itself had it not been for

the errors and mistakes of the persons selected to

estimate the amount of lumber delivered. The judg-

ment of the lower Court gives Benton the benefit of

these mistakes and awards to him a judgment for

lumber which was not of the character called for by

the contract, was never accepted by Kelley & Co., but

is still in Benton's possession or has been sold by

him to third parties.

These questions need not, however, be here dis-

cussed, as they are of but incidental interest, merely

emphasizing the propriety of the settled rule of law

which requires a reversal of the judgment.

STATEMENT OF FACTS.

William E. Kelle}^ and Allan H. Daagharty, citi-

zens and residents of the State of Illinois, are part-

ners engaged in the business of buying and selling

lumber, under the name of W. E. Kelley & Co.

T. H. Benton is a citizen and resident of the State

of California, is the owner of a lumber mill in that

State and is therein engaged in the business of man-

ufacturing lumber.

On May 27, 1905, Kelley and Daugharty, acting

in their firm name, entered into a contract with Ben-



ton. The contract was in writing and in the foim

of a letter written by Benton, and the written accept-

ance of Kelley & Co. endorsed tliereon. The con-

tract is as follows

:

" Platteau, Shasta Co., Cal., 5/27/05.

W. E. Kelley & Co.,

" 901 Chamber Commerce, Chicago, 111.

' Gentlemen:
'^ For and in consideration of one dollar ($1.00)

' to me in hand paid, the receipt of which I herewith

* acknowledge; I hereby offer to sell to you all the

* No. two shop and better California Sugar and
' WTiite Pine that I manufacture at my saw mill

* near Platteau, during the season of 1905.

" All grades mentioned in this contract are the

' same as per rules adopted Apr. 1st, 1903, by the

' Cal. Sug. & W. P. Agency—All lumber to be de-

' livered at Cottonwood, Cal. and piled in some con-

* venient place near the Southern Pacific R. R. for

' shipment as directed by you.

** The price of above lumber to be twenty-four

' dollars ($24.00) per M. for all grades.

'' The terms of pajTuent to be 60 ds from ship-

' ment or 2% off for cash (at my option) from face

* of invoice ; cash payments to be made by your San
* Francisco office dra\^ing sight draft on your Chi-

' cago office and remitting same promptly to Bank
* of Tehama County, Red Bluff, Cal. for credit on

' mv account.



" The sugar and white pine to be delivered sepa-

" rately, also the several thicknesses of each to be

" delivered separate.

" In the matter of delivery, my terms will, upon
'* arriving with a load at point of delivery present

" your representative with our shipping tally in

" duplicate and if said load arrives in apparent good
'' order you are to O. K, one copy & return to us.

" If for any reasons loads appear damaged or short

" you to make notation of same on tally that is re-

" turned to us, this is for our convenience in keep-

'' ing a check on our teamsters.

'' After lumber is delivered at R. R. by us you are

*' to ship the same wdthin thirty days, as soon as

" lumber is shipped by you; you are to furnish us

*' promx)tly with a copy of tally showdng the num-
" ber of feet shipped by your men.

" I am to always have the privilege of keeping an
'' inspector on the ground to keep a check on your

" inspector if I desire.

'' In the event of your not shipping any portion

** of the above lumber within 30 ds from the time it

" is rec'd, you are at my request to make an esti-

^' mate of said lumber and make settlement for same
'* as per above terms.

'' It is understood that the above settlement based

*' on estimates is not to be final, but is subject to

" adjustment after the final inspection at time of

'* shipment is made by you.

*' All lumber is to be delivered by me, dry and in

** fii'st class manner.



*' All lumber is to be properly edged and other-

*' wise properly manufactured.
'' The above projDosition does not refer to any

** stained lumber which I may have, should I have
'' of any such lumber it is subject to further nego-

** tiation at the option of both parties.

** All lumber to be manufactured to standard

*' lengths widths and thicknesses.

*' You agree to take all my short clear 5/4 6/5 &
'' 8/4, 10" & over wide 4 ft. & over long or if 6 ft.

*' 8" or over long it may be 514 inches and up ^vide

'* Q) $20.00 per M at same point of delivery & terms.

" And Sugar Pine I deliver in excess of 15% of

" the total cut, you are to pay me three dollars

*' ($3.00) per M extra for.

" All lumber to be manufactured as nearly as pos-

'* sible to your trade requirements as you advise us

" from time to time, but I reserve the right to not

** cut anything over 3 inches thick, and not to cut

*' over 50 M 3" and 100 M 21/0" and none over 16

'' ft. long.

*' Yours truly,

*' T.H.Benton.
" Accepted:

" W. E. Kelley & Co.,

'* By Frank W. Warren."

The particular provisions of the contract which

must be borne in mind in order to arrive at a full

understanding of the facts, are

:
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(1) The contract was a contract for the purchase

and sale of No. 2 shop and better

;

(2) Benton was to deliver lumber at Cottonwood,

California, and the question as to the grade of the

lumber delivered was to be determined at that point

;

(3) The contract obviously contemplated that the

regular mill run should be delivered at Cottonwood

and there graded. That is, Benton was to deliver

at Cottonwood lumber above and below the grade

called for by the contiact, and Kelley & Co. were to

grade it when loading the No. 2 or better on board

cars;

(4) In order to check up, two tallies were to be

taken. Benton was to tally, but not grade, the lum-

ber when shipped in wagons from his mill, and his

tally was to be O.K.d if the load arrived in appar-

ently good order. This tally covered all grades.

Within 30 days after lumber was delivered, all No.

2 shop or better w^as to be shipped by Kelley & Co.

That is, Kelley & Co. was to grade and tally the

lumber delivered and ship all No. 2 or better within

thirty days after delivery. At the time the lumher

tvas shipped it was to he tallied hy Kelley d' Co.

The lumher tvas to he paid for on the hasis of this

shipping tally and Benton was given the privilege

of keeping an inspecto-- on the ground to keep check

on the inspector of Kelley & Co.

(5) In the event that Kelley cC- Co. faiUd to ship

in thirty days after delivery, they were required, on

request of Benton, to make an estimate of the lumher



which should have Jycen shipped, and pay for the

same at the contract price, hut these payments and

estimates tvere not -fjnol, hut ivere suhject to adjust-

ment when the hmvher tvas inspected and shipped.

Between June 5th, 1905 and November 22nd, 1905,

Benton delivered, in accordance with this contract,

2,779,276 feet of lumber. Of the total amount de-

livered there was a large amount below grade, and

at the time of delivery the lumber was not graded

so as to separate the different classes. (Tr. p. 46).

Out of the total amount delivered, over 33%% was

below the standard called for by the contract. Kelley

& Co. shipped all the No. 2 shop or better delivered

to them by Benton, which amounted to 1,774,648 feet.

(Tr. p. 47).

The lumber below grade was piled separately from

the lumber inspected and was retained by Benton,

or sold by him to third persons. (Tr. p. 47).

Kelley & Co. did not, however, grade, inspect and

ship all the lumber delivered to them within the

thirty days fixed by the contract. On Dec. 20, 1905,

certain negotiations took place between Daugharty

and Benton arising out of the failure of Kelley &

Co. to ship all lumber within the thirty days.

The above Statement of Facts up to this point is

a segregation of those findings which are unques-

tioned. Tlie remaining findings which are either on

issues outside of the pleadings or are without evi-

dence to support them, will now be reviewed, first

the evidence and then the finding being stated

:
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As already stated, Benton had, by Xovember 22nd,

1905, completed deliveries of lumber at points where

it was to be tallied and graded, and from which it

was to be shipped within thiily days, or, in default

of shipment, tentatively estiitiated, and payments

made on the Ijasis of such tentative estimates subject

to correction and adjustment by final grading and

tally made on shipment. On Dec. 20, 1905, Benton

advised Kelley & Co. that he was entitled to pay-

ments on estimates pursuant to the contract. At

this time the lumber not shipi>ed had not l)een graded

or tallied. Benton and Daughai-ty had- at this date,

a conversation, and the judgment in favor of Ben-

ton is based entirely on an oral agreement supposed

to have been made between the pai-ties at this time.

On the date mentioned it was orally agreed that

the amount of unshipped lumber should be estimated,

and that a payment should be made on the estimate.

As to this the testimony of the parties coincides, and

Benton was entitled to an estimate and payment

pursuant to the contract. But the estimate and i>ay-

ment provided for by the contract was not final, for

the contract provided:

'* It is imderetood that the above settlement based

** oi< estimates is not to be final, but is subject to

** adjustment after the final inspection at time of

" shipment is made by you."

(Tr. p. 5.)

Benton, however, was permitted to testify, over

objection, that the estimate and payment agi-eed to
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orally on Dec. 20, 1905, was to be final and conclu-

sive. On this point there was a direct conflict in the

evidence, the witnesses of Kelley & Co. testifying

that the estimate and pa^Tnent arranged for orally

were merely those provided for by the written con-

tract and subject to adjustment on final tally and in-

spection. Benton and his witnesses were permitted

to testify to the contrary over the repeated objection

of Kelley & Co. that the matter was not embraced

within the issues, and the evidence incompetent,

irrelevant and immaterial. After Dec. 20, 1905, an

estmiate was made of the amount of No. 2 shop or

better delivered at shipping points. The estimated

amount was 2,259,173 feet. Subsequently it was

ascertained w^hon this lumber was graded and tallied

on shipm.ent, that the actual amount of No. 2 shop

delivered, embracing that already shipped as well as

that covered by the estimates, was 1,774,648 feet.

The findings show that the amount estimated ex-

ceeded the amount actually delivered some 451,257

feet even after arithmetical errors apparent on the

face of the estimate had been corrected by the Court.

According to the estimate Kelley & Co. owed Benton

$53,421.72. According to the actual deliveries Kelley

& Co. owed Benton $42,592.66, some $10,828.96 less

than the amount called for by the estimate. Kelley

& Co. made payments totalling $45,164.00.

From the foregoing statement of facts, and from

the findings themselves, it appears that the only

questions in the case are these

:
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1. Is Benton entitled to $10,828.96 more than

the contract price of the lumber actually delivered

by him under the written contract of ]\Iay 27th, 1905,

hj reason of the oral modification of Dec. 20th, 1905,

taken in connection with the errors of the people

who made an estimate of the amount actually de-

livered?

2. Conceding that Benton is entitled to profit to

the extent of $10,828.96 by reason of the oral agree-

ment of Dec, 20, 1905, taken in connection with the

errors of those making the estimate, can he enforce

his rights on a complaint which is based on an

alleged actual sale and delivery pursuant to the

written contract of May 27, 1905 and make no men-

tion of any other agreement.

the judgment roll.

The Co:\iplaixt.

As already stated, the complaint is based entirely

upon the contract of May 27, 1905. The pleader

alleges: (Tr. pp. 1, 2)

(1) "That on the 27th day of May, 1905, the

" plaintiff and defendants entered into a written

" contract, by which the plaintiff was to sell and de-

*' liver to the defendants * * * a copy of which

*' said contract is hereunto annexed, marked 'Ex-

'' hibit A' and made a part of this complaint."

(Exhibit A is the written contract of May 27,

1905, set forth at pages 5-7 of this brief.)
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(2) "That in compliance with said contract, the

" said plaintiff did deliver to the said defendants,

" in the County of Shasta, State of California, Cali-

" fornia sugar and white pine lumber of the grades

" of No. 2 shop and better, to the extent of two mill-

" ion two hundred and ninety-seven thousand, one

" hundred and seventy-five feet (2,297,175), and the

" said defendants did receive of and from the plain-

" tift, under the terms of said contract two million

" two hundred and ninety-seven thousand, one hun-

" dred and seventy-five feet (2,297,175) of Califor-

" nia sugar and white pine lumber of the grades of

" No. 2 shop and bettei.

" That by reason of the sale and delivery of said

'' lumber to said defendants, the said defendants

" became indebted to plaintiff in the sum of fifty-

" five thousand one hundred and thirty-two and
" 20/100 dollars ($55,132.20) in gold coin of the

''United States."

(Tr. pp. 2-3.)

The pleader then sets forth a payment of $45,-

164.00, and alleges:

'' * * * and there is still due, owing, and mi-

" paid from the said defendants to the said plain-

" tiff the sum of nine thousand nine hundred and
" sixty-eight and 20/100 dollars ($9,968.20)."

(Tr.p.3),

and prays judgment in that amount.

It is obvious that in this pleading recovery is

sought on an alleged performance of the contract of
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May 27th, 1905, and plaintiff does not claim under

the agreement of Dec. 20th, 1905, if sny such ex-

isted. Not only i^ this agreement not mentioned in

the pleadings, but, according to the agreement of

Dec. 20th, 1905, as testified to by Benton, the esti-

mated amount of lumber delivered was the material

factor, and that amount is stated in the findings as

2,225,965 feet. Whereas in the complaint it is

alleged that 2,297,175 feet of lumber were delivered,

and a recovery is sought of the purchase price of that

amomit at the contract price of $24.00 per thousand.

Thus it is apparent that the complaint is not only

not based upon the oral agreement of Dec. 20th,

but is actually a repudiation of such agreement.

The existence of the cause of action sued on is in-

consistent with the existence of the agreement of

Dec. 20th. This is emphasized by the bill of partic-

ulars which accompanies the complaint.

The Answer.

The answer of the defendants admits the execu-

tion of the contract sued on in the complaint, admits

the delivery of 1,750,268 feet of lumber of the qual-

ity called for by the contract and 10,493 feet of

shorts ; alleges the purchase price of that amount of

lumber to be $42,387.92 ; denies the delivery and re-

ceipt of any more lumber than that above mentioned,

and also denies the creation of an indebtedness in

the sum of $55,132.20 or any sum or amount greater

than $42,387.92, and pleads payment of this amount.

The answer also embraces a counter-claim, in which
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Kelley & Co. allege the making of the contract of

May 27tli; the delivery under the contract of 1,750,-

268 feet of No. 2 and 10,493 feet of shorts, an over-

payment of $7,577.17 on estimates made pursuant to

contract, and prays for a recovery of this sum.

The Findings.

The Court found:

(1) That the total amount of No. 2 shop or

better delivered by Benton to Kelley & Co. was

1,774,648 feet;

(2) That on Dec 20th, 1905, Kelley & Co. and

Benton made an oral agreement as follows : It was

agreed that certain persons should estimate the

amount of lumber delivered ; that the estimate should

be final and conclusive, and that the contract price

should be paid for the amount estimated, and that

this payment should be a final and full settlement,

not subject to correction on account of errors dis-

covered by the subsequent grading and tally

;

(3) That such estimate was made; that the esti-

mated amount of lumber delivered was 2,225,905

feet; that defendants, on and after January 12th,

1906, were, by virtue of said estimate or determina-

tion, pursuant to said agreement of December 20,

1905, liable to pay plaintiff for 2,225,905 feet of lum-

ber at the rate of twenty-four dollars ($24.00) per

thousand, amounting to fifty-three thousand four

hundred and twenty-one and seventy-two hmidredths

dollars ($53,421.72) ; that defendants are entitled to
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credits of forty-five thousand seven hundred and six-

ty-five and nine hundredths dollars ($45,765.09) ; that

the defendants have never fully performed said

agreement of December 20th, 1905, and have paid

plaintiif no moneys pursuant to the said agreement.

SPECIFICATION OF ERKOR.

(1 ) The Circuit Court of the United States, for

the Ninth Circuit, Northern District of California,

erred in failing to render judgment in favor of de-

fendants, plaintiiis in error, upon the findings of

fact and the pleadings, and against the plaintiff, de-

fendant in error, because the issues in the case were

decided in favor of said defendants by the findings

that only 1,774,648 feet of lumber had been delivered

to them according to the contract, while they had

paid said plaintiif $45,164.00 for the lumber sold and

delivered to them under the contract.

(2) The judgment is not supported by the com-

plaint, and the Court erred in giving judgment for

plaintiif on a cause of action not mentioned in the

complaint, after finding that plaintiff was not en-

titled to recover on the cause of action sued on.

(3) The Court erred in admitting evidence to

prove the so-called oral agreement of Dec. 20th and

basing its judgment on that agreement, because that

agreement, being oral and not fully executed, was

invalid in so far as it was designed to alter or vary

the terms of the written agreement sued on.
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(4) The Court erred in concluding that Benton

was entitled to judgment in his favor upon the facts

found, because the findings, in so far as they are

responsive to the issues in the cause, show that Ben-

ton had been overpaid under the terms of the written

contract of May 27th, and the findings as to the oral

agreement of Dec. 20th show affirmatively that that

contract had not been fully performed. As a result,

the oral agreement of Dec. 20th could not, as matter

of law, operate to vary the terms of the written con-

tract of May 27th. The contract of May 27th, being

in full force and effect, was the measure of the rights

of the parties, and the findings show affirmatively

that, measured by this contract, Kelley & Co. was

entitled to a judgment of $3,173.54 against Benton

on account of overpayment, and Benton was not en-

titled to profit to the extent of $7,656.63 on account

of the errors of those making the estimate.

(5) The said Court erred in finding as a fact

that defendants, plaintiffs in error, were liable to

pay plaintiff, defendant in error, for 2,225,905 feet

of lumber, at the rate of $24.00 per thousand feet,

by virtue of an estimate or determination made on

or about January 11th and 12th, 1906, pursuant to

a verbal agreement of December 20th, 1905, made by

and between plaintiff, defendant in error, and de-

fendants, plaintiffs in error, because said oral agree-

ment of December 20th, 1905, and said estimate or

determination of January 11th and 12th, 1906, were

not set forth or referred to in any pleading in said
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cause, and the right of recovery, if any, of the plain-

tiff, defendant in error, Ijecause of said oral agree-

ment of December 2Qth, 1905, and the estimate or

detei-mination pursuant thereto of January 11th and

12th, 1906, was a different right of action from the

cause of action jjleaded by said plaintiff, defendant

in error, in his complaint.

(6) The Coui-t erred in failing to conclude, as a

matter of law, from the facts specially found in the

decision of said Court, that defendants, j^laintiffs in

eiTor, were entitled to a judgment against plaintiff,

defendant in error, for $3,173-54, and in failing to

order judgment accordingly, because it ajjpeared by

the said findings of fact that defendants, plaintiffs

in error, had paid to plaintiff, defendant in error,

$3,173.54 in excess of the amount for which by law

defendants, plaintiffs in error, were liable to plain-

tiff, defendant in error, on account of the sale and

delivery of the No. 2 shop or better lumber, under

the contract upon which the cause of action was

based, recovery for which was asked in the answer.

(7) The Court erred in admitting e^ndence of

the so-called agreement of Dec. 20th over the objec-

tion of counsel for Kelley & Co. that the same was

incompetent, immaterial, irrelevant, and not within

the issues presented.

(8) That the said Circuit Court erred in over-

ruling the objection of counsel for defendants, plain-

tiffs in error, to the questions: "I ask you, did

vou?" and "I ask vou. did vou have a settlement
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" with Kelley & Company relative to this himber?"

asked of witness, T. H. Benton, on the trial of said

cause, and in admitting said Benton's answer there-

to, "I did", because the question was immaterial and

incompetent, and without the issues raised by the

pleadings, there being no settlement pleaded. (Tr.

p. 56).

(9) The said Court erred in overruling the ob-

jection of comisel for defendants, plaintiffs in error,

to tlie introduction in evidence at the trial of said

cause of a certain paper marked Plaintiff's Exhibit

*'D", the same being as follows:

" Anderson, Jan. 12, 1906.

" According to statement of Nov. 9, 1905, made
** out by Mr. TTilliam Smith in behalf of Kelley &
*' Co., Mr. Benton delivered to W. E. Kelley 's yard
*' in Anderson, Cal., lumber as follows: 2,675,219ft.,

*' box liunber, shop and better, including lumber

" mentioned below.

*' In this amount is contained 320,327 ft. conunon.

*' III this amount is contained 66,637 ft. box.

** In this amount is contained 29,082 ft. cull.

410.046 ft. total

2,675,219 ft.

less 416,046 ft. com. cull &
box

*' will leave 2,259,173 ft. if 2 shop

and l^etter.
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*' Note: Roofing boards, and also lumber hauled

" by Still and Dewlaney is not included in above

" amounts, and goes separate. The 66,637 ft. of

" box were sent down by Mr. Benton as box lumber.

" This statement is accepted as correct.

W. E. Kelley & Co.

" B.Clifton."

—and in admitting said Exhibit "D" in evidence,

because said Exhibit "D" was incompetent, irele-

vant and immaterial, as the cause of action of the

plaintiff was i^redicated upon a written contract,

which provided that the lumber should be graded as

shipped, and then as shipped it should be paid for,

and said Exhibit "D" was incompetent under the

pleadings. (Tr. pp. 63-65.)

(10) The said Court erred in overruling the ob-

jection of counsel for defendants, plaintiffs in error,

to the introduction in evidence, at the trial of said

cause, of a certain paper marked Plaintiff's Exliibit

''E", being as follows:

" Anderson, Cal., Jan. 11, 1906.

'' All 5/4, 6/4, 8/4 etc., common white and sugar

" pine 504,205 ft.

" Percentage graded out of this as follows:

" 24,083% Shop or 121,427 ft. in the 504,205 ft.

" 5,768% Cull or 29,082 ft. in the 504,205 ft.

'' Total cull and shop 150,509

*' 504,205 ft. less 150,509 353,696 ft. common.
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" All 5/4, 6/4, 8/4, etc., #3 shop white and sugar

" pine, 389,694 ft.

" Percentage of common graded out of this as fol-

" lows:

" 8,537% common or 33,268 ft. in 389,694 ft. #3
" shop or:

'' Common out of common, 320,327

" Box from mill, 66,637

" Cull, from mill 29,082

'' Common, from mill #3 shop, 33,268

416,046 ft.

'* Changes made by mutual consent.

" Above statement accepted as correct. For T. H.
*' Benton, Jos. Ruff.

W. E. Kelley & Co.,

B.Clifton."

—and in admitting said Exhibit "E " in evidence, be-

cause said Exhibit "E" was incompetent and irrele-

vant under the pleadings, and at variance with the

cause of action pleaded in the complaint. (Tr. pp.

66, 67.)

(11) The said Court erred in denying the motion

of counsel for defendants, plaintiffs in error, to

strike out, and in failing to strike out, the evidence

offered and introduced by the plaintiff at the trial of

said cause referring to the question of a settlement,

said motion being the following, and being made at

the close of plaintiff's case in chief, and after the

plaintiff rested:
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" At this time the defendants move to strike out
'' the evidence introduced on behalf of the plaintiff,

" referring to the question of the alleged settlement,

*' and all of it, upon the ground and for the reason

" that it is incompetent and irrelevant, and is a vari-

*' ance from the contract as pleaded in the complaint-
*

' They have pleaded a contract in the complaint, and
" now they are apparentlj^ seeking to recover on a

'' settlement, and for that reason we say that the

*' e^'idence pertaining to the settlement, or matters
'' pertaining to the question of settlement, are all

'* incompetent, irrelevant, and immaterial, and a

" variance from the contract pleaded upon." (Tr.

pp. 97, 98.)

Said motion should have been granted on grounds

stated therein.

The Argument.

There seems to be little, if any, necessity of indulg-

ing in any extended argument on this proceeding,

as the propositions of law involved are elementary

and settled rules of law, as well as that the oi-dinary

considerations of justice call for a reversal of the

decision of the lower Court and the issuance of a

mandate directing the entry of a judgment restoring

to Kelley & Co. the sum of $3173.51, the amount

which they have overpaid Benton under the terms of

the contract sued upon, as phown by the special find-

ings.
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THE PLEADINGS DO NOT SUPPOKT THE JIDGMENT.

The fact that the judgment rendered is not sup-

ported by the pleadings can be readily demonstrated

by placing the important allegations of the complaint

and the denials of the answer side by side and then

quoting the findings relative to the issues thus pre-

sented :

Allegations op Complaint.

After setting out the con-

tract heretofore discussed in

the Statement of Facts, the

Complaint continues:

"That in compliance with

said contract, the said plaintiff

did deliver to the said defend-

ants, in the County of Shasta,

State of California, California

sugar and white pine lumber of

the grades of No. 2 shop and

better, to the extent of two

million two hundred and nine-

ty-seven thousand one hundred

and seventy-five (2.297,175)

feet, and the said defendants

did receive of and from the

plaintiff, under the terms of

said contract, two million two

hundred and ninety-seven thou-

sand one hundred and seventy-

five feet (2,297,175) of Califor-

nia sugar and white pine lum-

ber of the grades of No. 2 shop

and better.

"That by reason of the sale

and delivery of said lumber to

said defendants, the said de-

fendants became indebted to

plaintiff in the sum of fifty-

Denlvls of Answer.
'

' Defendants admit the mak-

ing and entei'ing into of the

contract attached to and made
a part of plaintiff's complaint,

and deny that thereunder or at

all plaintiff' delivered to the de-

fendants, in the County of

Shasta, State of California, or

elsewhere, sugar and white

pine lumber, or sugar or white

pine lumber, of the grade of

No. 2 shop and better, to the

extent of two million two hun-

dred and ninety-seven thou-

sand one hundred and seventy-

five (2.297,175) feet, or any
greater or larger amount of

lumber, No. 2 shop and better,

than one million seven hundred
and fifty thousand two hun-

dred and sixty-eight (1,750.-

268) feet, and ten thousand

four hundred and ninety-three

(10.493) feet of shorts.

"

'

' Defendants further deny
that they, or either of them, or

anyone for them, received, of

and from the plaintiff, under
the terms of said contract, or

otherwise, two million two hun-
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dred and ninety-seven thou-

sand one hundred and seventy-

five (2,297,175) feet of Califor-

nia sugar and white pine lum-

ber, of the grade of No. 2 shop

and better, or any other or

greater amount thereof than

one million seven hundred and

fifty thousand and two hun-

dred and sixty-eight (1,750,-

268) feet of No. 2 sliop and

better, and ten thoiisand four

hundred and ninety-three (10,-

493) feet of shorts."

(Tr. pp. 32-33.) -

five thousand one hundred and

thirty-two and 20/100 dollars

($55,132.20) in gold coin of

the United States.

"That the said defendants

have not paid the said plaintiff

the said sum of fifty-five thou-

sand one hundred and thirty-

two and 20/100 dollars ($55,-

132.20), or any part thereof,

save and except the sum of for-

ty-five thousand one hundred

and sixty-four dollars ($45,-

164.00) and there is still due,

owing and unpaid from the

said defendants to the said

plaintiff the sum of nine thou-

sand nine hundred and sixty-

eight and 20/100 dollars ($9,-

968.20)."

(Tr.pp.2-3.)

From the above quotations it is apparent that the

sole issue raised by the allegations of the complaint

and the denials oi tiie answer related to the quantity

of No. 2 shop or better sold and delivered, and it will

be remembered that by the terms of the contract set

out in the complaint and admitted in the answer,

Benton was to deliver lumber at certain points on

the railroad and the lumber was to ])e there graded

and tallied, and Kelley & Co. were to accept and ship

all No. 2 shop or better. The findings, made in the

light of the contract, dispose of the sole issue as fol-

lows :

** That in pursuance of the terms of said contract

'* plaintiff delivered at Anderson, California, and at
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Cottonwood, California, 2,779,276 feet of lumber

in gross ; that said lumber was delivered at various

times between June 5tli, 1905 and November 22nd,

1905, the first delivery by plaintiff being made
June 6tli and the last November 22nd; that said

lumber was delivered by plaintiff at places desig-

nated by defendants, in accordance with the terms

of the contract ; that of said total amount delivered

by plaintiff, there was a large amount of lumber

of a grade below that No. 2 shop and better, Cali-

fornia sugar and white pine ; that said lumber was

not sorted so that the lumber of a qualit.y of No.

2 shop or better was separate from that of inferior

quality at the time said lumber was delivered by

plaintiff and unloaded at the places designated by

the defendants.

" That defendants have shipped, of the lumber de-

livered by plaintiff at Anderson and Cottonwood,

1,774,648 feet of No. 2 shop and better lumber,

according to the contract.

" That defendants also caused all the lumber de-

livered b}' plaintiff to them, to-wit: 2,779,276 feet,

to be graded as provided by said contract at the

various times lumber was shipped by them, as

hereinbefore stated, at the time of each shipment;

that a large amount of the lumber delivered by

plaintiff to defendants was rejected by defendants

as not being No. 2 shoj^ or better, and was piled sep-

arately from the lumber not yet graded; that, of

the lumber so rejected, plaintiff sold, to-wit : 19,000
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" feet to one Cunningiiaiii prior to November 9tli,

** 1905, and also sold a large number of feet to one
" F. W. Warren; that in pursuance to the terms of
'* said contract, as made May 27th, 1905, defendants
" have shipped all the No. 2 shop or better lumher
" tvhich plaintiff delivered to them at Anderson and
^' Cottonwood; that the total amouyit so shipped by
** defendants was, as hereinbefore stated, 1,774,648

" feet/'

(Tr. pp. 46, 47.)

Tills is a finding in favor of Kelley & Co. on the

issues actually tendered.

But the Court also found:

'' That defendants, on and after January 12th,

" 1906, were, by virtue of said estimate or determi-

" nation, pursuant to said agreement of December
'' 20, 1905, liable to pay plaintiff for 2,225,905 feet

" of lumber at the rate of twent3^-four dollars ($24)
*' per thousand, amounting to fifty-three thousand
" four hundred and twenty-one and seventy-two

" hundredths dollars ($53,421.72) ; that defendants

" are entitled to credits of forty-five thousand seven
*' hundred and sixty-five and nine hundredths dol-

" lars ($45,765.09) ; that the defendants have never
** fully performed said agreement of December 20th,

" 1905, and have paid plaintiff no moneys pursuant
*' to the said agreement."

(Tr. p. 49.)

Summarized, the findings amount to this: Benton

sold and delivered to Kellev & Co., under the con-



27

tract pleaded, only 1,774,648 feet of lumber, and has

been paid in full for this amount. Indeed, he has

been overpaid some $3,173.54. But, by a subsequent

oral agreement Kelley & Co. agreed to modify the

written contract sued on and agreed to pay Benton

not for the amount of lumber actually delivered as

determined by the contract, or in any other way, but

for the amount which certain persons should esti-

mate had been delivered. This estimate has been

made and the amount estimated to have been deliv-

ered exceeds the amount actually delivered some

451,257 feet. For this lumber not delivered, but

estimated to have been delivered, Kelley & Co. has

not paid.

From these findings the Court draws the conclu-

sion that in accordance with the contract, as modified

by the subsequent oral agreement, Kelley & Co. is

indebted to Benton for the price of the lumber esti-

mated but not delivered.

This loses sight completely of the fact that the

action is for lumber sold and delivered, and is based

on the written contract, and makes no mention of the

subsequent oral agreement. The recovery is allowed

on a cause of action absolutely different from that set

forth in the complaint. This is contrary to settled

rules of law.

In Stout v. Coffin, 28 Cal. 65, 67, 68 the Court

said:

*'The instruction is but an expression of the

familiar rule of evidence that the plaintiffs must
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prove the contract as alleged in their complaint,
otherwise thev are not entitled to recover in the
action. (1 Phil. Ev. C. H. & E. Notes, 864,

Note 240). * ^- *

"The rule that the prohata must correspond
with the allegata is not abrogated by the Prac-
tice Act. * * *

"The consequences of a variance ]:etween the

averments in the pleading and the proof are the

same under our sj'stem of practice as at com-
mon law, except that they may be, to a great ex-

tent, obviated by amendments to the pleadings,
which are allowed with great liberality."

In Mondran v, Goux, 51 Cal. 151, 153, the Court

said:

"The rule is well settled that a plaintiff must
recover, if at all, upon the cause of action set

out in his complaint, and not upon some other

which may be developed by the proofs."

In Bryan v. Tormey, 84 Cal. 126, 130, the Supreme

Court of California, speaking by Chief Justice

Beatty, said:

"The judgment of the superior court cannot
be sustained, because the case proved and found
is not the case made by the complaint.

"The facts proved show clearly enough that

the plaintiff has a good cause of action, and is

entitled to relief substantially as decreed, and if

the complaint had been amended at the trial so

as to conform to the proofs and to correspond
with the findings, we should have found no diffi-

culty in affirming the judgment. But this was
not done, and the judgment must necessarily be

reversed, and the cause remanded, in order that

the complaint may be properly amended."
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In Chetwood v, California Nat. Bank, 113 Cal.

414, 424, the Court said:

"It is well settled that, where tlie case made
out by the findings is a different case from that

presented by the pleadings, the judgment will be
reversed; for the relief decreed must be the re-

lief sought, and the variance, even if it be such
as could have been cured by amendment, is fatal

to the validity of the judgment (Bryan v. Tor-
mey, 84 Cal. 126), and the point ma.y be raised

upon appeal from the judgment alone. (Put-
nam V. Lamphier, 36 Cal. 151.)

"

Authorities to the above effect may be multiplied

indefinitely, but we will merely cite on this point a

few cases which wdll demonstrate—if such demon-

stration be needed—the application of tlie rule to the

case at bar.

In the case at bar, the plaintiff sued on the con-

tract of May 27th and recovered on the contract as

modified by the agreement of Dec 20th without

pleading or mentioning the agreement of modification.

He alleged a performance of the contract in its origi-

nal form on his part, and non-performance on the

part of the defendants. The Court has found that

both plaintiff and defendant have fully performed

the contract sued on in its original form, but that

such contract was subsequently modified and that

defendants failed to perform the same as modified.

The rule above established clearly forbids such a

procedure.

In Harrison v. Kansas City E. I?., 50 Mo. App.

332, 336, 337, the Court said:
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"Here the plaintiff sues on tlie original con-

tract, and relies for a recovery upon the subse-

quent modification of it. He should have stated

the contract and the modification thereof so that

an issue could have been made in the latter.

Under the pleadings, evidence of the modifica-

tion was inadmissible. The theory of the in-

struction was outside of the issues of fact made
by the pleadings. The court did not possess

the power to change by its instruction the issues

which were presented by the pleadings."

In Ninman v. Suhr, 64 N. W. 1035, the Court held

that

—

"To show a modification of a written contract

subsequent to its execution, such modification

must be pleaded."

In Pioneer Sav. v. Kasper, 52 Pac. 623, the Court

held that

—

"An agreement modifying a contract on which
the complaint is based is not admissible in evi-

dence where it has not been pleaded either in the

comiDlaint or the reply.''

The rule, and the reason for the rule, are clearly

laid down by the Court of Appeals of New York, in

the case of McEntyre v. Tucker, 36 App. Div. 53-56.

In that case the Court said:

"If the plaintiff intended to rely upon a modi-

fication of the contract, then it was incumbent

upon him to set out such fact by a pro])er allega-

tion in his complaint. The Code of Civil Pro-

cedure (Sec. 481) requires that a complaint

shall contain a statement of the facts constitut-

ing plaintiff's cause of action. The o])ject to be

accomplished l)y this section of the code is to

notify the defendant of the facts upon which the
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plaintiff relies for a recovery; and the defend-
ant here had the right to suppose from the alle-

gations of the complaint that the plaintiff based
his right to recover in this action npon the per-
formance of the contract, not upon a modifica-
tion of it, and that that ^vas the issue to i)e tried.

He was not called upon to meet any other issue.

That the plaintiff was not entitled to recover
under his complaint upon the theory that the
contract had been modified is so well settled that
an extended discussion is unnecessary. " * * *

"The evidence offered by the plaintiff tend-
ing to show a waiver or modification of the con-
tract was objected to when offered, upon the
ground that it was inadmissible under the com-
plaint. The objections, however, were over-
ruled, and the defendant excepted. No applica-
tion was made to amend the complaint, and it

is, therefore, clear under every well-recognized
rule relating to pleadings, as well as under the
authorities cited, that the ol^jections should have
been sustained and the evidence excluded."

The language above quoted is directly applicable

to the case at bar.

The rule for which we contend is not apiilicable

only to the courts of this State. This Court, in the

case of Bailey v. Bond, 77 Fed. 406, held that in an

action on a contract, if a waiver as to any of its

j)rovisions is relied on, the waiver must be specially

pleaded.

From the foregoing authorities, and, indeed, upon

elementary principles of law, it is apparent that the

judgment of the lower Court must be reversed. But

inasmuch as the plaintiff was, by the ruling of the

lower Court, permitted to introduce evidence to
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prove whatever right of action he iiiiglit have against

the defendants, and the findings show full extent of

his right, it will be nnnecessary to direct a new

trial, but this Court may, by its mandate, direct the

entry of such judgment as the facts found warrant,

in favor of the defendants, if it be apparent on the

face of the record that a new trial would be of no

avail to plaintiff, and such is the fact.

DISKEGARDING THE QUESTIO^V OF THE PLEADINGS AND CON-

SIDERING ALL THE FINDINGS AS WITHIN THE ISSUES,

DEFENDANTS ARE, AS MATTER OF LAW, ENTITLED TO A

JUDGMENT IN THE SUM OF $3,173.54, THE AMOUNT OF THE

OVERPAYMENT MADE BY DEFENDANTS TO PLAINTIFF.

According to the findings of the Court, Benton

delivered to Kelley & Co. 1,774,648 feet of No. 2

shop or better, and no more, and Kelley & Co. has

paid Benton for this lumber $45,164.00, the same

being $3,173.54 in excess of the contract price for

the same, and, according to the terms of the contract,

Kelley & Co. is entitled to repa^anent of this ex-

cess unless it he the fact that a valid contract was

subsequently made modifying the agreement sued

on.

So far as the question of modification is concerned,

the findings, outside the issues though they be, are

as favorable to Benton as anything warranted by

his testimony could be These findings disclose that

the written contract was in full force and effect ex-
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cept in so far as the same may have been modified

by the oral agreement of Dec. 20th, 1905, These

findmgs show that that agreement was not in writ-

ing and was not fully executed. Indeed, the testi-

mony of Benton and his witnesses makes no pretense

that the agreement of Dec. 20th was either in writing

or fully executed. If the unexecuted oral agreement

of Dec. 20th, 1905, could not in law modify the prior

written contract, it is obvious that on both the evi-

dence and the findings judgment should be entered

in favor of Kelley & Co., and against Benton for

the sum of $3,173.54, the amount of the over-pay-

ment, and the mandate of this Court should direct

the entr}^ of such a judgment on the findings without

a new trial.

Sec. 701 R. S. made applicable to proceedings in

this Court by Sec. 11 of the Act of March 3, 1891.

Fort Scott V. Hickman, 112 U. S. 150.

Allan V. St. Louis Bk., 120 U. S. 20.

For, as said in the last cited case (p. 40),

''All the facts of the case being ascertained

by the special finding of the Court below, as

they would be by the special verdict of a jury,

there is no reason for awarding a new trial,

but there must be a general judgment for the

defendants. Fort Scott v. Hickman, 112 U. S.

150."
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A WRITTEN CONTRACT CANNOT BE MODIFIED OK VARIED BY

AN UNEXECUTED ORAL AGREEMENT, AND THE ORAL

AGREEMENT OF DECEMBER 20TH, 1S05, COULD NOT, AS

MATTER OF LAW, AFFECT THE RIGHTS OF THE PARTIES

IiNDER THE WRITTEN CONTRACT OF MAY 27TH, 1905.

Measured by the written contract of May 27tli,

1905, in the light of the special findings, the rights

of the parties are perfectly clear. Kelley & Co. has

paid Benton some $3,173,54 more than Benton was

entitled to receive for the amount of lumber actually

delivered, and, by the terms of that contract, Kelley

& Co. is entitled to have the overpayment refunded.

These facts appear clearly from the special findings.

But from these same findings it also appears that on

Dec. 20th, 1905, the parties made an oral agreement

modifying the contract of May 27th, 1905. The

findings show that this agreement was not executed,

and the judgment directs the payment of some

$7,656.53 in execution of the .contract of May 27th

as modified. But these agreements were all made

and were to be performed in the State of California,

and Sec. 1698 of the Civil Code of the State of Cali-

fornia provides:

"A contract in writing may be altered by a

contract in writing or by an executed oral

agreement, and not otherwise."

And Section 1661 of said Code defines an executed

contract as follows:

*'An executed contract is one, Ihe object of

which is fully perfonned. All others arc exec-

utorv.
'

'
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Under these statutory provisions it is impossible

to maintain an action on a written contract, as modi-

fied by a subsequent oral agreement, iC the breach

charged is a breach of one of the stipulations of the

oral agreement. This is definitely settled in this

State and the rule of law clearly stated in the recent

case of Pearsall v. Henry, 153 Cal. 314. In that case

the Court said (p. 325) :

" 'A contract in writing may be altered by a
contract in writing, or by an executed oral
agreement, and not othervdse'. According to

Section 661 (1661) of the Civil Code, an exe-
cuted agreement is one, 'the object of which is

fully performed. All others are executory'.
If the agreement of April 23, 1901, is to be re-

garded as a mere modification or alteration of
the then existing agreements, it must be con-
ceded that it was not executed within the mean-
ing of Section 1698, and is therefore not now
enforceable. An oral agreement alterinr/ a writ-

ten agreement is not executed unless its terms
have been fully performed. Perforniance on
the one side is not sufficient. There must he a
complete execution of the ohiigations of both
parties in order to hring the modification within
the terms of the statute. (Henehan v. Hart, 127
Cal. 657, 60 Pac. 426; Thompson v. Corner, 104
Cal. 168, 43 Am. St. Rep, 105, 37 Pac. 900; Piatt
V. Butcher. 312 Cal. 634, 44 Pac. 1060: Uac-
Kenzie v. Hodgkin, 126 Cal. 591, 77 Am. St. Rep.
209; 59 Pac. 36; Harloe v. Lambie, 132 Cal. 133,

64 Pac. 88.)
"

The decisions of the Supreme Court of California

interpreting the State statutes are, of course, bind-

ing on the Federal* Courts in an action at law where

jurisdiction is based on diversity of citizenship. But,
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apart from tins, the statute has received a similar

interpretation in the State of South Dakota, where

it has been adopted.

In the case of Mettel v. Gales, 82 N. W. 181, the

facts were as follows: Mettel agreed to sink an

artesian well 41/2 inches in size and Gales agreed to

pay for the well $1500. The contract also provided

that Mettel might, under certain circumstances, sink

a well 3 inches in size, but, that in the event that the

smaller well was put down the price was to be $950.

This contract was in writing. Mettel drilled 830

feet and put in 795 feet of 41^ inch casing. When
the work had reached this stage, Gales and Mettel

made an oral agreement which provided that 140

feet of the 4i/> inch casing installed should be taken

out and a 6 inch casing substituted and the last 35

feet finished in 3% inches perforated easing. Mettel

fully performed his part of the contract as modified,

put in the 140 feet of 6 inch casing and the 35 feet

of 3% inch casing. Gales helped him do the work

and paid him $1225. The action was brought to re-

cover the balance of $275. The judgment of the

lower Court was given in favor of Gales and the

Supreme Court reversed this judgment, saying

(p. 183) :

"The remaining point is whether the Court
committed error in refusing to give the follow-

ing instrur'tion, proposed by counsel for appel-

lant at the conclusion of all the testimony: 'The
jury ;ire instructed to return a verdict for the

defendant, because the contract in this case,

being in writing, cannot be altered except by
a contract in writing, or by an executed oral
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agreement; and there is no evidence of either

a written consent to alter or of an executed oral

agreement to alter it'. Without giving the tes-

timony of the various witnesses in detail, it is

safe to conclude that there is substantial evi-

dence to sustain every allegation of the com-
plaint relating to the alleged subsequent verbal

agreement modifying the original written con-

tract. As the evidence shows that it was impos-
sible to use a continuous string of 4^/2 inch cas-

ing from the top to the bottom of the well, respon-
dents had a clear right, under the written con-

tract, to use 3 inch casing, and to collect, in that

event, $950 for the well. While there is testimony
tending to prove that appellant, instead of hav-
ing the well encased with this 3 inch material,

permitted the use of some 6 inch and 3% inch
wrought-iron piping, and orally agreed to ac-

cept the same, it does not affirmatively appear
that he agreed to accept the well, and pay the

sum of $i500 therefor. If we assume that he
did in a formal manner orally accept the well

as an entirety and agree to pa}^ $1500 for it, his

failure to perform in that regard defeats this

action, because 'a contract in -v^Titing may be
altered by a contract in writing, or by an exe-

cuted oral agreement, and not otherwise'. Comp.
Laws, Sec. 3593. 'An executed contract is one,

the object of which is fully performed. All

others are executory'. Id. Sec. 3576. An exe-

cuted contract has the qualities of a chose in

possession, wnile an executory contract is noth-

ing but a chose in action,—the mere right to

something arising from a contract, express or

implied, which cannot be enforced w ithout resort

to legal process. In 11 Am. & Eng. Enc. Law,
p. 582, the author says: 'An executed contract

is one in which the object of the contract is

performed. A debt paid is a contract exe-

cuted'. Bouvier defines such contract thus:

'Executed contracts are those in which nothing
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remains to be done by either party, and where
the transaction has been completed, or was com-
pleted at the time the contract or agreement
was made; as, where an article is sold and de-

livered, and pa^Tiient therefor is made on the

spot. Executory contracts are those in which
some acts remain to be done,—as when an agree-

ment is made to build a house in six months;
to do an act before some future day; to lend
monev upon a certain interest, parable at a fu-

ture day'. At page 824 (1st Ed.) 3 Am. & Eng.
Enc. Law, it is stated that: 'Executed contracts

are not properly contracts at all. The term is

used to signify rights in property which have
been acquired by means of contract. The par-

ties are no longer bound by a contractual tie';

and the follo\\ang illustration is given: 'Thus,

a man agrees to buy a horse of another, pays
the price, and takes the horse to his own stable.

Here a contract has taken place, but the buyer
has become the owner of the horse, and the sell-

er has become the owner of the money. The
transaction is at an end; and the contract is

executed '. Chief Justice Marshall, s]ieaking for

the United States Supreme Court in Fletcher

V. Peck, 6 Cranch, 87, 3 L. Ed. 162, uses the

following language: 'An executory contract is

one in which a party binds himself to do or not

to do a particular thing. A contract executed

is one in which the object of the contract is per-

formed; and this, says Blackstone, differs in

nothing from a grant'. According to the com-
mon law doctrine, parol evidence was not admis-
sible to alter a written executory contract, and
our Legislature, actuated by principles of public

policy, has made the rule statutory. In the fol-

lowing cases it was held that parol evidence of

an executorv contract was inadmissible, imder
the statute, to vary the terms of a written con-

tract: ^Manufacturing Co. v. Gallowav, 5 S. D.

205, 58 X. W. 565; Lewis v. Railroad" Co., 5 S.



39

D. 148, 58 N. W. 580; Strunk v. Smith, 8 S.

D. 407, 66 N. W. 926; Bank v, Kellogg, 4 S. D.
312; 56 N. W. 1071; Washabaugh v. Hall, 4
S. D. 168, 56 N. W. 82. Our conclusion, there-
fore, is that the motion of counsel to direct a
verdict for appellant should have been granted.
The judgment appealed from is reversed, and
the case remanded for further proceedings not
inconsistent with the views herein expressed."

There is no doubt that under the statutes of this

State the oral agreement on which the judgment in

this action is based is invalid and could not, as mat-

ter of law, affect the rights of the parties as defined

by their written agreement. Indeed, under general

rules of law, the same result would ensue in this

particular case, for the original written contract was

a contract within the statute of frauds and was re-

quired by that statute to be in writing. In Marshall

V. Lynn, 6 M. & W. 109, the Court held that—

"The terms of a M'ritten contract for the sale

of goods, falling within the operation of the
Statute of Frauds, cannot be varied or altered

by parol; and where a contract for the bargain
and sale of goods is made, stating a time for the
delivery of them, an agreement to substitute

another day for that purpose must, in order to

be valid, be in writing."

And in Swaine v. Seamens, 9 Wall. 254, 272, the

Court said:

"The better opinion is, that a written contract
falling within the Statute of Frauds cannot be
varied by any subsequent agreement of the par-
ties, unless such new agreement is also in writ-

ing. Express decision in the case of ^larshall

V. Lynn (supra), is that the terms of a contract
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for the sale of goods falling within tlie operation
of the Statute of Frauds cannot be varied or
altered by parol."

It is, however, true that when the invalidity of the

subsequent oral agreement arises from the operation

of the Statute of Frauds, and not from the direct

operation of a statute such as Sec. 1698, Civil Code,

it is not necessary that the oral agreement be fully

executed. The Statute of Frauds, being the basis

on which rests the rule declaring such oral modifica-

tions invalid, the operation of the statute and the

rule based thereon may be avoided in equity when

there has been such part performance of the oral

modification as w^ould, according to equitable prin-

ciples, operate to take an oral contract out of the

Statute of Frauds.

But such relief is purely equitable in its nature

and cannot be granted even in equity when the action

is brought on the original written agreement.

In Leake on Contracts (5th Ed.) p. 568, the rule

is laid down as follows:

''Part performance of the verbal agreement
may take it out of the statute, and admit it to

proof in answer to the claim to execution of the

original written agreement. (Ollev v. Fisher,

34 C. D. 367; 56 L. J. C. 208). But a plaintiff

having claimed upon the written agreement is

not entitled to fall back upon the variation so

proved, unless the defendant consents. (Clowes
V. Higginson, 1 V. & B. 524.)"

The present action is, however, one at law, and

Benton can obtain no equitable relief on this side of
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the Court. Bat, even if equitable relief could be

granted in this action, and even if the sole defense

rested on the Statute of Frauds, still Benton could

not make out a case of part performance sufficient

to avoid the operation of the statute in equity. This

Court will recall that no act of part performance

was done under the oral agreement for modification

tvJiich was not called for and equally referahle to

the tvritten contract of May 27th. And it is a settled

rule of equity that in order to constitute a part-per-

formance sufficient to avoid the operation of the

Statute of Frauds, the acts claimed to constitute

part-performance must not be such as can be re-

ferred to the execution of any existing contract in

writing, but must be inconsistent with such written

contracts as may exist.

Speaking on this subject, Sir James Wigram said

:

''It is, in general, of the essence of such an
act (of part performance) that the Court shall,

by reason of the act itself, without knowing
whether there was an agreement or not, find the
parties unequivocally in a position different

from that which, according to their legal rights,

they would be in if there were no contract."

Dale V. Hamilton, 5 Hare 381.

In Byrne v. Romaine, 2 Edw. Ch. 445, 446, it was

claimed that acts referable to an existing written

agi'eement between the parties were actually done

in part performance of a subsequent parol agree-

ment and on this basis the plaintiff sought to avoid

the operation of the Statute of Frauds. The Court

held the statute applicable, saying:
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"Acts of part-performance, in order to have
this effect, must be solely applicable to the
parol agreement."

See,

Vfheeler v. Rejaiolds, 66 N. Y. 227.

Campbell v. Id., 11 N. J. E. 268.

In this case neither party did a single thing not

called for by the written contract of May 27th and

no case of part-performance could be made out in a

Court of Equity even if such a Court would enter-

tain an action, the avowed purpose of which was

to recover for goods sold, some $10,000 in excess of

the value, by taking advantage of the errors and

mistakes of persons who estimated the amount sold

and delivered. However, this discussion is unnec-

essary because of the express provisions of Sec. 1698

C. C, but we have gone into the matter merely for

the purpose of showing that we are not endeavoring

to evade a liability imposed by general rules of

equity on account of a peculiar statute in force in

this jurisdiction.

During the trial of this cause, Kelley & Co. re-

peatedly objected to the introduction of any evi-

dence respecting the oral modification of the con-

tract of May 27th, 1905, not only on the ground that

such evidence was not within the issues presented by

the pleadings, but also on the ground that the evi-

dence offered was incompetent, irrelevant, and im-

material. Kelley & Co. also made a motion to strike

out this evidence on similar grounds. The questions,
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objections, rulings and exceptions are embodied in

the Assignments of Error, Tr. pp. 138, 142. The

questions of law already discussed—though in a

somewhat different connection—apply to the errors

here assigned, and we feel that it would be but a

waste of time to reiterate these propositions of law

in this connection, but merely refer to these errors

lest a waiver might be implied from a failure to

mention them expressly. If, however, we are cor-

rect, as we believe to be the fact, in the view we have

taken of the broader aspect of the case, these errors

become immaterial. But if, for any reason, the

broad view cannot be adopted, these errors of them-

selves will necessitate a new trial.

However, in conclusion, we submit that the judg-

ment of the lower Court should be reversed and the

cause remanded, with directions to enter judgment

in favor of Kelley & Co. on the findings filed.

Respectfully submitted,

CoEBET & Selby,

J. F. Bowie,

Attorneys for Plaintiffs in Error-
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The statement of the case presented by the plain-

tiffs in error, while substantially correct, to the ex-

tent that it goes, omits some facts that are proper

and important for the cognizance of this Court in

the consideration of this case. For that reason we

will endeavor to make a brief statement of the facts

of the case as it is presented to this Court.



For convenience we will hereafter refer to the de-

fendant in error herein as the plaintiff, and to the

plaintiffs in error herein as the defendants.

The plaintiff commenced this action in the Su-

perior Court of the State of California, in and for

the County of Shasta, on June 5, 1906, alleging, sub-

stantially, that on the 27th day of May, 1905, the

parties to the action entered into a written contract

for the sale and purchase of all of the cut of plain-

tiff's mill for 1905, of grades of #2 shop and bet-

ter. A copy of the contract was annexed to the

complaint. It was alleged that in compliance with

that contract plaintiff delivered to defendants 2,297,-

175 feet of lumber, and that thereby defendants be-

came indebted to the plaintifi in the sum of $55,-

132.20, upon which defendants had paid $45,161,

leaving mipaid a balance of $9,968.20.

On June 18, 1906, the defendants appeared in said

action and filed a petition for the removal of the

cause to the United States Circuit Court. On June

25, 1906, the defendants interposed a demurrer to

the complaint which was subsequently overruled,

and on February 27, 1907, the answer of the defend-

ants, which had been verified by Burke Corbet, at-

torney for defendants, Fo])ruary 25th, 1907, was

filed in the United States Circuit Court.

The answer admitted the making of the contract,

but denied that plaintiff had delivered to defendants

to exceed 1,750,268 feet of lumber of #2 shop and

better, and 10,493 feet of ''shorts", and denied that

defendants had received of plaintiff more than that



amount of lumber "under the terms of said contract

" or otherwise".

The defendants further set up a counter claim

alleging the making of the contract, and setting

forth a copy thereof, and that under the contract

plaintiff delivered to defendants 1,750,268 feet of

lumber of #2 shop or better, and 10,493 feet of

shorts. That by the terms of the contract defend-

ants were to ship from their yards, within thirty

days after receipt of lumber from the plaintiff, and

if not so shipped, an estimate of the lumber on hand

was to be made and money advanced equal to the

values of the liunber not yet shipped, but that such

a settlement was not to be a final settlement, but was

subject to adjustment after final inspection of the

lumber when it was shipped out of the yards. That

in January, 1906, defendants had a large quantity

of lumber in the yards; that plaintiff requested de-

fendants to make an estimate and payment; that

defendants did make an estimate, and on the 12th

day of January, 1906, paid plaintiff 320,000 hased

on that estimate.

It was further alleged that prior to that date de-

fendants had paid $29,364, making total payments

of $49,634.

That afterwards all the lumber was shipped out,

and it was for the first time ascertained that the

total amount of lumber delivered by plaintiff was

1,750,268 feet of #2 shop and better, and 10,462

feet of shorts. That the total liability of defend-

ants amounted to $42,387.92, and that defendants by



4. <

the payment above specified and by reason of the

fact that they were entitled to a discount of $601.09

had overpaid the plaintiff to the extent of $6,976.08.

The Court found that all of the lumber was not

shipped out until after issue had been joined in the

action. The last shipment having been made in

March, 1907, nine months after the commencement

of the action and one month after the filing of the

answer of defendants therein (Tr. p. 47). It will

be observed from the examination of the contract

imder which the lumber was delivered to the de-

fendants that while it called for the delivery of cer-

tain grades of lumber only, the method of ascertain-

ing those grades was left indefinite. It was pro-

vided that Mr. Benton should have the privilege of

always keeping an inspector on the ground to keep

check on the inspector of the defendants. It seems

to be admitted, and the Court found as a fact, that

the plaintiff delivered to the defendants, at their

yards, lumber largely exceeding the amount for

which recovery is made in this case. The question

arose as to how much of that lumber was of #2
shop and better. This controversy having arisen,

an arrangement was made for the grading of the

lumber, or the ascertainment of the percentage

thereof which came within the grade of #2 shop

and better. This teas not a modificafio7i of the con-

tract or a variance from its terms. It was not an

arbitration or award, and was not the creation of

any new liability to plaintiff on the part of the de-

fendants.



It was admitted that lumber had been wrongfully

rejected by the defendants as not coming within

the grades of #2 shop or better (test, of deft.

Daugharty, p. 105).

The lumber had been delivered betw^een June 25th

and November 22nd, 1905 (Tr. p. 46, Finding 2),

and a large quantity remained in the yards of the

defendants. There was a dispute or a difference be-

tween the parties as to the amomit of lumber that

had been graded out as below the grades #2 shop or

better (test, of Benton, Tr. p. 72). Mr. Benton

claimed that in the grade segregated by defendants

as #3 shop there was lumber that ought to be put in

the higher grade of #2 shop or better, and it was to

settle this difference that the graders were selected.

Defendants had been unable to get cars to ship the

lumber out (test, of deft. Daugharty, Tr. p. 107),

and it was then agreed between defendants and the

plaintiff that upon that ascertainment or estimate a

final settlement of the liability of defendants to

plaintiff under the contract should be made. The

estimate was made, the percentage of the grades de-

termined, and after this ascertainment, determina-

tion and settlement of liability Mr. Benton treating

the matter as settled and determined withdrew his

inspector from the yard (test, of Clifton, Tr. p. 104,

and Warren, Tr. p. 119), and the transaction was

treated as closed, except that defendants had not

made full payment upon the liability thus deter-

mined, as they were bound to do, not only by this

subsequent arrangement but by the contract as origi-

nally entered into.



BILL OF EXCEPTIONS AXD ASSIGX:JENTS OF ERROR.

The only evidence in this case which is brought up

to this Court by the record is the evidence on which

paragraphs 4, 5 and 6 of the Findings of Fact are

based (Tr. p. 55). It will be observed that these

findings all relate to the oral agreement of the ascer-

tainment of the amount of lumber delivered under

the contract and in the yards of defendants on Jan-

uary 11th and 12th, 1906, and the liability of the

defendants to pay the plaintiff accordingly.

Defendants have made twenty-two assignments of

error, all substantially directed to the same point,

and all based upon the admission of evidence in rela-

tion to the appraisement or ascertainment of the

percentage of grades of lumber delivered up to Jan-

uary 11th and 12th, 1906, and the refusal of the

Court to strike out the evidence thus admitted, and

the making of findings to conform to that evidence,

and the findings of fact upon the evidence and deter-

mining and declaring defendants' liability accord-

ingly. All of the assignments of error go to the one

proposition that the evidence introduced by the

plaintiff to the effect that an ascertainment or esti-

mate of the percentage of grades of hnnl)er delivered

imder the contract had been made by agreement be-

tween the parties, and that by that agreement it was

settled and determined that it should be for a final

settlement of the extent of the liability of the de-

fendants so far as grades and quantity of hunber

are concerned.
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The arrangement for the grading and estimating

of the lumber delivered was not an arbitration or

award, and was not the creation of any new liability

to plaintiff on the part of the defendants.

Methodist Episcopal Church v. Seitz, 14: Cal.

291;

Foster v. Carr, 135 Cal. 83.

If the Court was correct in its conclusion that the

oral agreement and adjustment in January, 1906,

fixed and determined the amount and the grades of

the lumber delivered b,y plaintiff to the defendants,

and the liability of defendants to plaintiff, then the

Finding 3 which relates to the shipment of the lum-

ber subsequent to the commencement of the action,

and subsequent to the filing of the answer of defend-

ants, and subsequent to the time Benton withdrew

his inspector and treated the matter as settled and

deterrnined, is an immaterial finding.

Where the facts found by the Court are such as

might authorize different inferences, it will be as-

sumed that the one drawn by the trial Court was one

that would uphold rather than defeat the judgment.

Nevills V. Moore Min. Co., 135 Cal. 561.

Where findings are capable of different construc-

tions, the construction should be given which will

uphold the judgment.

Brison v. Brison, 90 Cal. 323

;

Krnsky v. Wollpert, 134 Cal. 338;

Paine v. San Bernardiyw Yal. Tra. Co., 143

Cal. 654.



Where a special finding is inconsistent with the

other findings and tlie judgment, and also with the

pleadings and the admissions therein contained, it is

not ground for the reversal of the judgment but will

be disregarded as immaterial to the case as made by

the pleadings.

Machado v. Santa Monica, 135 Cal. 354,

Findings are to be read and construed together,

and liberally construed in support of judgment, and,

if possible, are to be reconciled so as to prevent any

conflict upon material points.

People's Home Sav. Bank v. Bickard, 139

Cal. 285.

Necessarily finding number 3 is inconsistent wdth

findings 4, 5 and 6, as it relates to matters arising

after the whole transaction had been settled and ad-

justed according to findings 4, 5 and 6, and after

issue joined in the action.

Disregarding the finding number 3, the only ques-

tion that remains is the question of whether or not

the case presents any variance between the plead-

ings and proof, and if it does present such variance,

whether or not the variance is such as to justify a

reversal of the judgment.

Section 469 of the Code of Civil Procedure pro-

vides :

"No variance between the allegation in a

pleading and the proof is to l)e deemed material,

unless it has actually misled the adverse party
to his prejudice in maintaining his action or

defense upon the merits. Wlicncvcr it appears



that a party has teen so misled, the Court may
order the pleading to be amended uj)on such
terms as may be just."

Section 470 of the Code of Civil Procedure pro-

vides :

''Where the variance is not material, as pro-
vided in the last section, the Court may direct

the fact to be found according to the evidence,
or may order an immediate amendment without
costs."

We do not believe that there is any substantial

variance between the pleadings and the proofs. The

contract sued upon, is the contract upon which the

recovery was made, and the proofs tvhich were intro-

duced to establish the delivery of the lumber were

no more a variance than would have been the intro-

duction of an admission made by the defendants to

the effect that they had received the amount of the

lumber alleged to have been delivered under the con-

tract.

"Where the only difference between the agree-

ment pleaded and the proof is a difference in the

rule by which compensation is to be made, and
if proof corresponds with the rule for measur-
ing compensation, which is pleaded by appellant

himself, the proof should not be held to amount
to a fatal variance."

Griffith V. Ridpath, 80 Pac. Rep. 820.

"It is only necessary that the evidence sub-

stantially su])port the allegations of the bill;

and relief will not be denied because the evi-

dence fails to support the bill in some unim-
portant particular."

Ency. of Evi., Vol. 13, p. 639.
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The controversj^ between the plaintiff and defend-

ants was based upon the quality of the lumber deliv-

ered; defendants admittedly had been rejecting lum-

ber which plaintiff claimed should be included in

the grades called for by the contract. It was to

settle this controversy that appraisers were ap-

pointed. When that controversy had been settled

both parties accepted the decision of the appraisers

as to the grades, and the liability of the defendants

was fixed and determined.

Defendants in their answer set up the appraise-

ment and settlement, but alleged that it was not a

final ascertainment or determination. The Court

found that it was a final ascertainment and determi-

nation, and fixed the extent of the defendants' lia-

])ility. The question of whether or not it was

a final ascertainment and determination was

tried in the lower Court, Mr. Benton (Tr.

pp. 60, 67, 68), Mr. Ogburn (Tr. pp. 76, 77),

3Ir. A. F. Smith (Tr. pp. 79, 81), Mr. Oliphant

(Tr. p. 89) and Mr. Lowdon (Tr. pp. 92, 93,

95), all testified that it was a final settlement,

and was so understood to be, between the parties.

On behalf of the defendants, Mr. Clifton testified

that he thought the object of the settlement was to

settle how much #2 shop or better lumber was in

the rejects (Tr. p. 102) ; ]\Ir. A. H. Daugharty, one

of the defendants, testified that it was not to be a

final settlement (Tr. p. 106), ]\[r. Warren testified

that a final settlement was not talked about at the
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time (Tr. p. 115); and it was stipulated that if the

witness !Mrs. Larsen were present she would testify

that it was her understanding from the conversation

at that time that it wa^ not for the purpose of effect-

ing a settlement, but merely for the purpose of

effecting an estimate of the lumber on hand, for the

pui'pose of the grade that came within the actual

contract.

It was also stipulated that if ]Mr. Euff were pres-

ent as a witness on behalf of plaintiff, that he would

testify that ^Lr. Clifton told him at the time of the

appraisement that it was being made for a full and

final settlement, and that there would be no more

grading of the lumber thereafter (Tr. p. 122).

The question was fully gone into on the trial of

the case so that there can be no possibility that the

defendants were misled to their prejudice in main-

taining their defense upon the merits of the case.

The provisions of the Code of Civil Procedure

above cited and the cases construing and applying

these provisions are clear to the effect that it must

affirmatively appear that the adverse party has been

actually misled to his prejudice in maintaining his

action or defense upon the merits, before a variance

will be deemed material. Whenever it appears that

the adverse party has been so misled, the Court may
order the pleading to be amended upon such terms

as may be just. If the variance is not material, in

that the adverse party has not been misled to his

prejudice, then the Court, under Section 470 of the
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Code of Civil Procedure, may direct the fact to be

found accordiug to the findings, or may order an

amendment without cost.

"Where there is enough in the bill to warrant
the relief, and the defendant could not have
been taken by surprise, the decree should not be
reversed on the ground that the allegata and the

probata do not sufficiently agree to justify it."

Moore v. Crawford, 130 U. S. 122.

'*A person cannot sue upon one cause of ac-

tion and recover upon another; but that does
not apply where the cause of action is not

proved, as alleged, yet a liability is established

within the scope of the suljject as stated, and
everything in respect thereto is fully litigated

so that an amendment might properly be
granted conforming the pleadings thereto; nor
militate against the rule that a Court of equity

having taken jurisdiction of the sul)ject matter
for one jjiu'pose, which is not fully established

on the trial, a lialiility notwithstanding being

established in a full hearing, within the scope of

such subject, the Court will retain the case and
grant such relief as is within its jurisdiction to

afford."

Harrington v. GUelirist, 121 Wis. 127; 99

N. W. 909-915.

The variance to be a material one, must be as to

a matter of substance going to the very right of the

cause.

7.9 Ency. of EvL, 615-6.

Citing

:

Brown d- II. Co. v. Ligiu, 92 Fed. 851;

Eastlick v. Wright, 121 Cal. 309.
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If it is claimed that the adverse party has been

misled by the variance, it must be made to appear

to the satisfaction of the Court that he has been so

misled.

13 Ency. of EvL, 648.

Citing

:

Plate V. Vega, 31 Cal. 383;

Began v. O'Reilly, 32 Cal. 11;

Stout V. Coffin, 2^ Cal. 65;

Hitchcock V. McElrath, 72 Cal. 565;

Cockins v. Cook, 41 Pac. (Cal.) 406;

Moore v. Douglas, 132 Cal. 399

;

North Star Co. v. StehUns, 3 S. D. 540, 54

N. W. 593.

Where the evidence sustains the case made by the

pleadings so that another action could not be main-

tained on the same evidence offered in support of

the pleadings therein, there is no material variance.

13 Ency. of Evi., 650.

Citing

:

Reed v. State, 16 Ark. 499;

Eraser v. Smith, 60 111. 145

;

United States v. Murphy, 27 Fed. Cas. No.

16074.

The rule that the allegations and proof must cor-

respond is intended to answer the double purpose of
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distinctly and specifically advising the opposite

party of what Jie is called upon to answer, so as to

enable him to properly make out his case and to

prevent his being taken by surprise in the testi-

mony at the trial, and of preserving an unerring

record of the cause of action as a protection against

another proceeding based upon the same cause.

Ency. of PL and Pr., Vol. XXII, pp. 537-8.

In the federal courts the practice with regard to

variances is to follow the rules which prevail in the

state courts.

Wihon V. Haley Live Stock Co., 155 U. S. 39;

Liverpool, etc.,, Insce. Co. v. Gunther, 116

U. S. 113;

Pope V. AUis, 115 U. S. 363;

Hoge V. Magncs, (C. C. A.) 83 Fed. Rep. 355;

Cincinnati St. R. v. WMtcomh, (C. C. A.) 66

Fed. 915;

Wittkowski v. Harris, 64 Fed. Rep. 712.

Statutory and code provisions wdth respect to

variances, being designed to correct the evil of the

old system, should be liberally construed.

Began v. O'Reilly, 32 Cal. 11.

The difference between the common law and the

code practice is that under the latter there is a new

method of determining the elements and conse-

quences of a variance, under which the prima facie

incoherence of the pleading and the evidence intro-

duced in support of it does not settle the materiality
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of the variance, but proof is necessary upon the

question whether there is an incorrect allegation in

the pleading which is actually misleading.

Began v. O'Reilly, 32 Cal. 11;

Plate V. Vega, 31 Cal. 383;

Zugler v. Wells, 28 Cal. 263;

Peter v. Foss, 20 Cal. 586.

And that an amendment is readily allowed where

a material variance will be cured thereby, while if

the variance is immaterial the Court may direct the.

facts to be found according to the evidence.

Tryon v. Sutton, 13 Cal. 490;

Connolley v. Peck, 3 Cal. 75.

''Even if the variance between the allegations

of the complaint and the proofs were such as to

have actually misled the defendant to her preju-
dice in maintaining her defense upon the merits,

they could not be held to be such as to constitute

the case one of failure of proof under section

471 of the Code of Civil Procedure, and full

and adequate remedy could have been afforded

both parties by an order of amendment of the

complaint upon such terms as might be just.

(Code Civ. Proc, Sec. 469.)"

Politz V. Wickersham, 150 Cal. 238.

No variance is material unless it has misled the

adverse party.

Abner Bohle Co. v. Keystone, etc., Co., 145

Cal. 490.

In the case of Cohh v. Boggett, 142 Cal. 142, it

appears that accompanying the assignment sued on,
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there was a contemporaneous agreement in writing

materiallY modifying its effect, whicli was offered in

evidence by the plaintiff, but on the objection of de-

fendant excluded; and it is urged by the appellant

that this ruling was erroneous. The Court said:

"The contract thus offered to be proved did
indeed vary from the contract alleged; which
was a simple assignment. But the variance
was not of a character to mislead the defendant,
and was therefore immaterial. Nor indeed was
objection made on that ground."

To the sanae general effect are

:

AntoneUe r. Lumber Co., 140 CaL 309;

MiJler r. BaJlermo, 136 Cal. 366;

Carter v. Bolides, 135 Cal. 46;

Lyies V. Perrin, 134 CaL 417.

*'The defendant does not make it appear that

he was in any way misled to his prejudice
thereby."

Moore r. Douglas. 132 Cal. 399.

See:

SfoektoH, etc.. Wis. v. Glens, etc., I. Co., 121

CaL 167;

Fo/f r. £ro7M20Cal. 67;

Santa Monica L. d- M. Co. r. Hege, 119 CaL

376;

Hernwn v. Hecht. 116 Cal. 553;

Amador G. Mine Ltd. v. Amador G. Mine

et al.,lU CaL 346;

Bode V. Lee, 102 Cal. 583;

aetrk V. Chapman, 98 Cal. 110;

Carher v. Baldwin, 95 CaL 475.



17

In the last case the complaint alleged performance

of contract for services of attorneys. Proofs showed

partial performance of services and waiver of re-

mainder,

Kurtz V. Forquer, 94 Oal. 91.

This was an action on bond. The bond intro-

duced varied from bond described by omission of

names of signers. The Court said:

''It would be a vain thing to reverse the judg-
ment in order to allow the plaintiff to make an
amendment to his complaint w^hich would in no
material way change the positions of the parties

or the merits of the case."

**The object of the suit was to recover the

difference between what the agent reported he
had purchased the stock for, and which plaintiff

had paid the agent, and the price which, as

plaintiff afterwards discovered, the agent had
actually paid. An examination of the record

shows quite conclusively that the defendant was
not misled by the variance. A full defense was
made, as though the complaint had accurately

stated the facts."

Sommer v. Smith, 90 Cal. 260.

"There was probably a variance in proving a

reduced rent without pleading the agreement of

reduction, but under the circumstances it could

not have misled the defendant to his prejudice,

and tlierefore it is to be disregarded. (Civ.

Code Proc, Sec. 469.)"

M. E. Church v. Seitz, 74 Cal. 287.

Hitchcock V. McElrath (72 Cal. 565), was an ac-

tion to recover for wrongful conversion of certain
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shares of the capital stock of a corporation. The

complaint averred, generally, that plaintiff loaned

the stock to defendant and that he converted it to

his own use. Evidence showed that the stock was

loaned for the special purpose of being used by the

defendant to raise money to pay and take up a

promissory note of M-hich defendant was maker

and the plaintiff the accommodation endorser. The

answer denied that plaintiff was the owner or that

defendant had borrowed it, and averred that he had

bought it from plaintiff". Held that the variance

was immaterial, as under the pleadings the defend-

ant could not have been misled to his prejudice.

A variance is immaterial where it would not affect

the result.

Davis V. Baufjli, 59 Cal. 568.

Pleading an express promise to pay and proving

an implied promise, does not constitute a variance.

De La Guerra v. Xewhall, 55 Cfil. 21.

See:

Quackenbush v. Sawijer, 54 Cal. 439;

Pogue V. Bace, 4 Cal. App. Rep. 406.

*'The notice is, indeed, incorrect in stating as

one of the tenns of the contract that the claim

was based upon a quantum mendf instead of

upon a special promise to pay a fixed amount;
and this, doubtless, as a matter of pleading
would constitute at common law a material vari-

ance, though hardlv under existing practice.

(Code Civ. Proc, sec. 469.)"

Star M. d' L. Co. v. Porter, 4 Cal. App. Rep.

470.
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The findings of fact embraced in paragraph 3 of

the findings, are as to probative facts. The ulti-

mate facts are disposed of in the findings of the

Court to the effect that the plaintiff and defendants

entered into a contract for the purchase and sale of

the lumber, at an agreed price as to the various

grades; that 2,779,276 feet of lumber was delivered

in accordance with the contract, that the grades were

determined by agreement between the parties, and

that by such determination and agreement the de-

fendants became liable to plaintiff in the sum for

which judgment was given. These ultimate facts

are sufficient to sustain the judgment.
'

' But when the ultimate fact is found, no find-

ing of probative facts, which may tend to estab-
lish that the ultimate fact was found against the
findings, can be .overcome by the principal find-

ing."

Smith V. Acker, 52 Cal. 217.

The probative facts found must be disregarded in

the consideration of this appeal.

Pio Pico V. Cnyns, 47 Cal. 174.

"The rule has long been settled that, 'when
the ultimate fact is found no finding of proba-
tive facts which may tend to establish that the
ultimate fact was foinid against the evidence,
can overcome the findina; of the ultimate fact'

{Smith V. Acker, 52 Cal.'217, Pio Pico v. Cuyas,
47 Cal. 174.)"

Gill V. Driver, 90 Cal. 72.

These cases were cited and approved in Rnnkiu v.

Newman (107 Cal. 602, 608), and again in Connner-
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cial Bank v. Redfidds (122 Cal. 405), and Brown v.

Mutual Reserve Fund Life Assn. (137 Cal. 278),

where it was said:

"But the ultimate facts having been found
against the plaintiffs, no finding of probative
facts will be permitted to control. (Citing

cases.)"

See, also, Wood u. Pcndola, 78 Cal. 287.

The rule above cited w^as followed and the cases

above cited were cited as authority in the case of

Vascy V. Cmnphell (4 Cal. App. Eep. 451). In that

case the findings of ultimate facts were in favor of

the plaintiff, who obtained a judgment for the re-

covery of certain personal property involved in the

action. Certain probative facts were found which,

if entitled to consideration on appeal, would have

justified a judgment for the defendant, and the

Court said

:

"The finding of ownership and the right to

joossession of the property is the finding of an
ultimate fact upon which the right to recover

depends. * * * Findings as to ultimate

facts control as against findings of probative

facts. (Citing cases.) Findings should be con-

strued so as to uphold rather than defeat the

judgment. (Breeze v. Brooks, 97 Cal. 72.)

"It may be conceded for the purpose of this

case, that if it had been found that the property

sued for was intended l\v ]>laintiif to be used in

viohition of the gaml)ling hiws of the state, and
that it could not ))e put to any legitimate use,

replevin would not lie for the recovery thereof

[citing authority], but applying the principles

above set forth concerning the interpretation of
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findings, we have no svieli ease. In the face of

the express finding that plaintiff is the owner
and entitled to the possession of the property
sued for, we cannot infer from the finding that
the property is commonly used for unlawful
gambling, and that a part was being so used
when seized by defendant's order, that plaintiff

ever so used it, or intends to so use it, or that it

cannot be used for lawful purposes. The find-

ing that the articles are commonly used for un-
lawful gambling purposes suggests the infer-

ence that plaintiff seeks the possession of the

property with the object of using it for such
purposes, and together with other evidence
would have justified a finding to that effect by
the trial Court. But we cannot indulge in such
inferences in the face of the express finding of

ultimate fact, that plaintiff is entitled to the

possession of the property sued for."

In Forsythe v. Los Angeles By. Co. (149 Cal. 569,

575), it w^as said:

"But, in the second place, the general rule is

that the finding of the ultimate fact prevails in

support of the judgment, notwithstanding a
finding of a probative or evidentiary fact, which
tends to show" that the ultimate fact was found
against the evidence. A finding of probative

facts will not invalidate the finding of an ulti-

mate fact unless the latter is based on the for-

mer, and is entirely overcome thereby, and un-

less, also, it appears that these findings of pro-

bative facts dispose of all the facts involved in

the pleading, and that the facts found constitute

all the facts in the case."

The contention of plaintiffs in error that the as-

certainment of percentages of grades of lumber and

final adjustment of the r|uestion as to the amounts of
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lumber delivered, amounted to an unexecuted oral

agreement for the modification of a written contract

cannot be sustained.

An examination of the transcript will show that,

first, the arrangement was not a modification of the

contract at all, and second, that it was put in writing

by the parties to this action, through their author-

ized agents (Tr., pp. 64, 66).

By the terms of the agreem.ent of May 27, 1905,

the lumber was to be shipped by W. E. Kelley &
Company wdthin 30 days after delivery, and pay-

ment made therefor 60 days after shipment, or 2%
off for cash, at the option of Mr, Benton (p. 5, Tr.).

It w^as clearly the intention of the parties to said

agreement to provide for payment for the lumber de-

livered in case the same was not shij^ped within said

period of 30 days after delivery. For such a con-

tingency the said agreement provided that on the de-

mand of Mr. Benton for payment, an estimate

should be made ^y TF. E. KeUey d- Company of the

anioimt of lumber that had been deli^'ered under the

contract, and payment made on this estimate; but

that the settlement made on this estimate should not

be final (p. 5, Tr.), and for the very obvious reason

that Ml'. Benton would not accept as final the mere

estimate made by W. E. Kelley & Company alone.

The clear intention of the parties as expressed by

said agreement w^as that the lumber should be paid

for as soon as the amount delivered had l)een ascer-

tained, if the lumlier was not shipi3ed within 30 days.
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A considerable part of the lumber had not been

shipped within 30 days, and, in addition to this, a

controversy had arisen between the parties as to the

grading of the lumber.

The said contract of May 27, 1905, provides that

*' all grades mentioned in this contract are the same

" as per rules adopted April 1, 1903, by the Cal. Sug.

'' & W. P. Agency", but contains no provision as to

who shall determine any controverted question that

may arise relative to the particular grade of lumber

delivered; nor does it contain any provision at all

as to who shall do the grading. The nearest ap-

proach to such provision is the following

:

" I am to always have the privilege of keeping an
^' inspector on the ground to keep a check on your

" inspector, if I desire."

Mr. Benton claimed that W. E. Kelley & Company

were not grading the lumber properly, and a lot of

2 shop and better had been put with lumber of a

lower grade. Mr. Benton was insisting on a settle-

ment and a determination of the controverted ques-

tion as to the amount of lumber delivered that- was

within the grades called for in the agreement (pp.

58-59-60).

It was finally agreed that each side appoint a

grader and these tw^o graders would go through all of

the lumber in the yard at the railroad that had not

already been graded by W. E. Kelley & Company as

#2 shop and better, and determine how much lum-

ber of the grades en lied for in said agreement had
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Ijccn delivered. At the same time it was agreed that

if the said two graders could not agree on the grade

of an}^ particular boards the same should be put

aside, and if the disputed boards constituted a con-

siderable amount the two graders were to appoint a

third grader for such lumber, whose grading would

be final (p. 72).

This was done, and the two graders Mr. Clifton

for W. E. Kelley & Company, and Mr. Ruff for Mr.

Benton, graded the lumber and made their written

report (pp. 64-65-66). After the report had been

made, it would have been futile for Mr. Benton to

have called for an estimate from W. E. Kelley &

Company for the purpose of having payment made

to him. Under the terms of the agreement pa5rment

for the 2 shop and better lumber that had been de-

livered was due, for it had not lieen shipped within

30 days after delivery.

The i^urchase price of the lumber being due, and

all controverted questions as to the grades and

amounts of lumber delivered having been settled,

nothing remained to be performed by the parties but

for W. E. Kelley & Company to pay to Mr. Benton

the balance due.

There was no modification of the contract relative

to the manner of grading the lumber, for the agree-

ment was silent upon this point. There was also no

modification of the agreement relative to the time of

payment, for the intention of the parties, as gathered

from the agreement itself, was that the lumber
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should be paid for upon ascertainment of the amount

delivered, if it was not shipped within 30 days. The

estimate provided for this pajTiient, leaving in abey-

ance the final determination of the percentages of

grades. This was determined l)y the graders selected

by the respective parties.

The parties who made this adjustment, ascertain-

ment and determination were admittedly the author-

ized representatives of the parties to the contract,

and they reduced the ascertainment of percentages

of grades and the total amount of lumber to writing

and signed it. There was no longer any factor to be

ascertained or determined in fixing the full extent of

the liability of defendants, and under a fair inter-

pretation of the contract Mr. Benton had the option

of waiting 60 days for pa}Tiient or immediately de-

manding payment, less 2% for cash.

In this view of the case it becomes unnecessary for

us to indulge in an extended criticism of the argu-

ments advanced b}'- counsel for plaintiffs in error,

or discussion of the non-applicability of the authori-

ties cited by them.

While there seems to be some difference in the

constructions placed upon statutes reading substan-

tially as Section 1698 of the Civil Code of California

reads, the construction placed upon that section of

our Civil Code by the Supreme Court of California

does not uphold the argument made by counsel for

plaintiffs in error. It is pointed out in Page on

Covtmcts, that the construction given bv our Su-
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preme Court of that particular section is at variance

with the construction by the Supreme Court of South

Dakota of a similar statute, in the case of Mettel v.

Gales, cited by counsel. The difference is in regard

to the construction is as to what constitutes an un-

executed oral agreement.

"Under such statutes there is a conflict of au-

thority as to what constitutes an executed con-

tract. An agreement between an Insurance
Company and a policyholder after a loss fixing

the amount of the liability of the Company, is

not a 'modification' of the policy within the

meaning of the statute forbidding executory

oral modifications of contracts.
'

' ( Citing : Stock-

ton, etc.. Works v. Insurance Company, 121 Cal.

167.)

Page on Contracts, Vol. 3, Sec. 1350, p. 2093.

An examination of the case referred to by the text

writer, will show that it is clearly at variance with

the contentions of counsel for plaintiffs in error.

The first count of the complaint in that action al-

leged an oral agreement for an adjustment of a

contractual liability, quite similar to the adjustment

made in this case. We quote from the opinion of

the Supreme Court in the final decision of the case:

"5. It is claimed by appellant that the con-

tract sued on, conceding that it was made, was
an unexecuted parol modification of a written

agreement, and hence void. (Citing Civ. Code,
sec. 1698; Thompson v. Gorner, 104 Cal. 168; 43

Am. St. Rep. 81; Benson v. Shotwell, 103 Cal.

167; Erenberg v. Peters, 66 Cal. 114). As we
imderstand the oijinion in the first appeal, it was
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there held that the action, being upon an agree-
ment to pay upon an adjusted claim, is not upon
the policy but upon the agreement, and may be
maintained. The agreement is founded upon the
policy, but it was in its essential elements a sub-
stitution of an entirely new contract, so far as it

went, and upon a new consideration, to wit, to

accept less than the amount of insurance and less

than claimed by plaintiff. We cannot see that the

fact that the new agreement (which need not be
in writing) rested in parol affects the' question.

All the parties acted upon the new agreement as
valid and binding up to the day the money was
payable. It was executed on the part of plain-

tiff' and defendant in the matter of having the

awards and proofs made in ^\^'iting, and filed

with defendant, and it is practically conceded bj^

defendant that but for the discovery of the al-

leged fraud and concealments of plaintiff the

awards would have been promptly paid. We do
not think the point now raised, that the new
agreement is void because not reduced to writ-

ing, is available to defendant."

Stockton, etc., Works v. Insurance Company,

121 Cal. 167, 175.

Much the same reasoning was adopted, and the

same construction given in the case of Pearsall v.

Henry (153 Cal. 314). Plaintiffs in error have

quoted from this case as in support of their conten-

tions and have freely underscored particular lan-

guage of the opinion, which standing alone might

appear to be in line with their argument, hut wliicli

is not a [xtrt of tlic decision of the case.

A careful examination of the decision itself will

disclose that there is nothing in it which holds that
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an oral agreement made subsequent to the accruing

of a contractual liability, and which has for its pur-

l^ose merely an adjustment or determination of the

amount of the liability, constitutes an unexecuted

oral agreement in modification of the original writ-

ten contract.

Mr. Benton, it will be remembered, had fully per-

formed the conditions of the contract on his part to

be kept and performed. So far as he was concerned

the contract was fully executed. The settlement ar-

ranged was as to a controversy which arose as to

whether or not the lumber had been properly culled

or graded. The total amount of the lumber deliv-

ered was ascertained at the time of delivery at the

yards (Tr., p. 4). The adjustment made was made

by the authorized agents and employees of the par-

ties to the contract, who reduced it to writing and

was signed by them. No question of the authorit}^ of

the parties is made, and they were as admittedly the

agents of the parties to the contract as was Warren

in making the original contract with Mr. Benton.

We do not imdertake to commend the findings in

this case as model findings of fact upon which to

base a judgment. In view of the fact that they were

prepared by counsel for plaintiffs in error, we do not

feel disposed to indulge in any extended criticism of

them. We have already suggested that they are open

to the criticism of being findings of prol)ative and

not ultimate facts. And yet, we contend, they are

sufficient findings, and sufficiently full to sustain the
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conclusions of law justifying the judgment in favor

of the defendant in error, the plaintiff in the lower

Court.

Upon the authority of the decisions of the Su-

preme Court of the State of California in the cases

we have cited, the judgment of the United States

Circuit Court in this case must, we respectfully sub-

mit, be affirmed.

Perry & Dailey,

Attorneys for Defendant in Error.





No. 1710.

IN THE

United States Circuit Court ol Appeals

For the Ninth Circuit.

WILLIAM E. KELLEY and

ALLAN H. DAUGHARTY, as

copartners, doing business under

the firm name and style of W. E.

KELLEY & COMPANY,
Plaintiffs in Error,

VS.

T. H. BENTON,
Defendant in Error.

ORAL ARGUMENT OF J. F. BOWIE, ESQ.,

FOR PLAINTIFFS IN ERROR.

. ifea t^ nea this day of March, 1910.

Frank D. Monckton, Clerk.

By Deputy Clerk.

The Mubdock Press, 68 Fremont St., San Feancisco.





IN THE

United .States Circuit Court of Appeais

For the Ninth Circuit.

Present: Honorable Circuit Judge Gilbert,

Presiding,

Honorable Circuit Judge Ross,

Honorable Circuit Judge MORROW.

WILLIAM E. KELLEY and

ALLAN H. DAUGHARTY, as

copartners, doing business under

the firm name and style of W. E.

KELLEY & COMPANY, \ ,,
„, . .^ . j^

'

) No. I7I0.
rlatnttffs in h,rror, '

VS.

T. H. BENTON,
Defendant in Error.

San FR.ANCISCO, Thursday, March 3, 19 10.
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May it please the Court:

The questions presented by this writ of error arc, I

believe, comparatively simple, but as they involve quan-

tities of lumber and cash, I take the liberty of handing

to Your Honors these tabulated statements, which you



may find it convenient to use for reference during the

course of the argument."*

This action arises out of a contract which is set forth

in the exhibit attached to the complaint. The contract

is in the form of a letter written to W. E. Kelley &
Company, defendants, and plaintiffs in error, by T. H.

Benton, plaintiff, and defendant in error. The letter

is as follows:

"Platteau, Shasta Co., Cal., 5/27/05.

"W. E. Kelley & Co.,

goi Chamber Conuiicrce, Chicago, III.

Gentlemen :

For and in consideration of One Dollar ($1.00) to me

in hand paid, receipt of which I herewith acknowledge ; I

hereby offer to sell you all the No. two Shop and better

California Sugar and White pine that I manufacture at my
Saw Mill near Platteau, during the season of 1905.

All grades mentioned in this contract are the same as per

rules adopted Apr. ist, 1903, by the Cal. Sug. & W. P.

Agency

—

All lumber to be delivered at Cottonwood, Cal. and piled

in some convenient place near the Southern Pacific R. R.

for shipment as directed by you.

The price of above lumbef- to be Twenty-four Dollars

($24.00) per M for all grades.

The terms of payment to be 60 ds from shipment or 2%
off for cash (at my option) from face of invoice; cash pay-

ments to be made by your San Francisco office drawing

sight draft on your Chicago office and remitting same

promptly to Bank of Tehama County, Red Bluff, Cal. for

credit on my account.

The sugar & white Pine to be delivered separately, also

the several thicknesses of each to be delivered separate.

In the matter of delivery, my teams will, upon arriving

with a load at point of delivery present your representative

with our shipping tally in duplicate and if said load arrives

in apparent good order you are to O. K. one copy & return

*Thc tabulated statement is appended to tliis argument, and will be

found at page 25 thereof.



to us. If for any reasons loads appear damaged or short

you to make notation of same on tally that is returned to

us, tliis is for our convenience in keeping a check on our

teamsters.

After lumber is dcUvcrcd at R. R. by tis yon are to ship

the same within thirty days, as soon as lumber is shipped by

you; yon arc to furnish us promptly zvith a copy of tally

shounng the number of feet shipped by your men.

I am to always have the privilege of keeping an inspector

on the ground to keep a check on your inspector if I desire.

/// tJic ez'cnt of your not shipping any portion of the

above lumber zvitliin jo ds from the time it is redd, you are

at my request to make an estimate of said lumber and make
settlement for same as per above terms.

It is understood that the above settlement based on
estimates is not to be final, but is subject to adjustment
after the final inspection at time of shipment is made by
you. * * * »

The letter was signed:

"T. H. Benton.

"Accepted

:

W. E. Kelley & Co.

By Frank W. Warren."

I would call Your Honors' particular attention to

those clauses in this contract which provide that Kelley

is to ship out the lumber within thirty days after the

same is received, but if it be not shipped out, the amount

is to be estimated and payments are to be made on the

estimates, but that such payments made on estimates

are subject to adjustment on the final tally and inspec-

tion which was to be made at time of shipment. It is

with these clauses of the contract that this controversy

deals.

According to my understanding of this contract,

Benton was to make a rough tally of the lumber at his

mill. He was then to ship the same by wagon to the



railroad where the defendant was to receive it and to

O. K. the tally if the lumber arrived in apparently good

order. This O. K., however, was, as stated in the con-

tract, for the convenience of Benton in keeping a check

on his teamsters. The lumber was then piled by the

railroad track, and Kelley was to ship out all the No. 2

shop or better within thirty days if he could. If Kelley

could not ship within this time, Benton was entitled to

a payment on an estimate, but this payment on the

estimate was subject to adjustment when the actual

amount of No. 2 shop delivered was ascertained by the

actual tally and inspection which was to be made at the

time of shipment. This construction, which seems to

be clear, is in harmony with the actual practice of lum-

ber merchants. Of course in dealing with lumber the

great expense to be avoided is that of re-handling, and

to inspect and tally lumber it is necessary that each

piece of lumber inspected be handled by both the

grader and measurer. This inspection and tally is al-

ways made at a time when the lumber is being moved

for the purposes of transportation, and I do not be-

lieve that a contract will be found between lumber

merchants, which provides for the actual tally and in-

spection of lumber at a time other than that at which

it is being handled for purposes of transportation or

some other collateral purpose. When lumber is stacked

or piled, it is dealt with on the basis of estimates—that

is, a guess—made from the apparent condition of the

surface of the pile.

Turning, however, to the facts of the case, and leav-

ing the contract for a moment.



Benton, pursuant to the contract, shipped to Cotton-

wood lumber which totalled 2,779,276 feet. Of this

lumber much fell below the grade of No. 2 shop, and

no lumber which was below this grade was to be ac-

cepted by Kelley under the contract. In this regard the

findings of the Court, which are unchallenged, show:

"That in pursuance to the terms of said contract plain-

tiff dehvered at Anderson, Cahfornia, and at Cottonwood,

California, 2,779,276 feet of lumber in gross ; that said lum-

ber was delivered at various times between June 5th, 1905,

and November 22, 1905, the first delivery by plaintiff being

made June 6th and the last November 22d ; that said lum-

ber was delivered by plaintiff at places designated by defend-

ants, in accordance with the terms of the contract ; that

of said total amount delivered by plaintiff", there was a

large amount of lumber of a grade below that of No. 2

shop and better, California sugar and white pine; that said

lumber was not sorted so that the lumber of a quality of

No. 2 shop or better was separate from that of inferior

quality at the time said lumber was delivered by plaintiff

and unloaded at the places designated by defendants."

Kelley & Company, however, were unable to ship out

all the No. 2 shop contained in this large amount of

lumber within the thirty days named in the contract.

Their inability in this respect was due to the failure of

the railroad company to supply them with a sufficient

number of cars, and as a result of their failure to ship

within the period of thirty days, under the very terms of

the contract they became bound to make payment to

Benton on estimates made pursuant to the provisions

of the contract calling for them. But I must again

repeat that such payment on estimates was pursuant to

the terms of the contract, subject to adjustment by the



actual tally and inspection made at the time of ship-

ment.

On about the 20th day of December, 1905, Benton

called on Kelley to make payment for this lumber, and

it would appear that at the same time Benton objected

to some of the grading that had already been done by

the Kelley people, and requested that some of the reject

be re-graded. Kelley & Company and Benton at that

time entered into an oral agreement by which it was

agreed that the amount of No. 2 shop or better, con-

tained in the mass of lumber delivered at the railroad,

should be estimated. This, of course, was no more than

the performance of the written contract of May 27th.

An estimate was made and the amount of No. 2 shop

or better estimated to have been delivered was 2,225,905

feet. Benton testified—over the objection and excep-

tion of the counsel for Kelley—and the lower Court

found as a fact that, at the time this oral agreement was

made between Benton and Kelley, Kelley agreed that

he would accept the estimate in place of an actual tally

and inspection, and that he would pay to Benton the

purchase price for the amount of estimated lumber,

viz.: $24.00 per thousand, for such amount as the esti-

mators might conclude had actually been delivered,

and that the payments so made should not be subject

to adjustment on final tally and inspection. The esti-

mate was made, but Kelley denied at all times that the

estimate was final and conclusive, asserted at the time

that the estimate was grossly in excess of the actual

amount delivered, and refused to pay more than

$20,000.00 in addition to prior payments.



The so-called contract providing for final payment

on estimate was purely oral. The same is set out at

length in findings Nos. 5 and 6, and the Court has

found that Kelley never fully performed this agree-

ment of December 20, 1905.

Subsequently after this estimate was made, Kelley

obtained cars and graded, inspected and tallied all the

lumber that was delivered at the railroad, shipped out

all the No. 2 shop or better, and the Court has found

that the actual amount of No. 2 shop and better which

was delivered by Benton was 1,774,648 feet and no

more. So it appears from the findings that the esti-

mators over-estimated the amount actually delivered

some 451,257 feet. But the lower Court, finding as

it does that the written agreement of the parties was

changed and modified by the subsequent oral agreement

which has not been fully performed, has ordered that

Kelley pay to Benton the sum of $7,656.63, which,

added to what has already been paid, would make the

full purchase price of 2,225,905 feet of lumber, the

amount estimated to have been delivered. In other

words, the lower Court has directed that the defendants

pay at the rate of $24.00 per thousand for 451,257 feet

of lumber which they never received and which has

never been delivered to them, this judgment being de-

livered in order that there may be a completed execu-

tion of the unexecuted oral modification of the prior

written contract. If this judgment is correct, the error

of the estimators has cost the defendant $10,830.16, as

he has already overpaid the plaintiff for the lumber

actually delivered $3,173.54.
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It should be noted at the outset that the complaint in

the action on which this money has been recovered,

does not in any way hint at the existence of the subse-

quent oral agreement, nor is there any claim made in

the complaint to any right to recover for lumber not

actually delivered. In the complaint the plaintiff al-

leges that in accordance with said contract, that is, the

written contract, which is made an exhibit:

" * * * the said plaintiff did deliver to the said defend-

ants, in the county of Shasta, State of California, California

sugar and white pine lumber of the grades of No. 2 shop

and better, to the extent of two million two hundred and

ninety-seven thousand, one hundred and seventy-five feet

(2,297,175 ft.), and the said defendants did receive of and

from the plaintilif, under the terms of said contract, two

million two hundred and ninety-seven thousand one hundred

and seventy-five feet (2,297,175 ft.) of California sugar and

white pine lumber of the grades of No. 2 shop and better.

"That by reason of the sale and delivery of said lumber

to said defendants, the said defendants became indebted to

the plaintifif in the sum of Fifty-five Thousand One Hundred

and Thirty-two and 20-100 Dollars ($55,132.20) in gold

coin of the United States.

"That the said defendants have not paid the said plaintiff

the said sum of Fifty-five Thousand One Hundred and

Thirty-two and 20-100 Dollars ($55,132.20), or any part

thereof, save and except the sum of Forty-five Thousand

One Hundred and Sixty-four Dollars ($45,164.00) ; and

there is still due, owing and unpaid from the said defend-

ants to the said plaintiff the sum of Nine Thousand Nine

Hundred and Sixty-eight and 20-100 Dollars ($9,968.20)."

It will thus be seen that the plaintiff sues for 2,2gj ,-

175 f^^^ 0/ lumber sold and delivered, not for 2,22^,-

go^ feet estimated. The complaint is silent, absolutely

silent, as to any estimate, and as to any oral agree-

ment, and counts merely on an actual sale and deliv-



ery pursuant to the written contract. The answer

denies the sale and delivery alleged in the complaint,

and states that there was but 1,750,268 feet actually sold

and delivered. The answer does not set up the true

amount sold and delivered because it was not until some

short time after the answer was filed that the grading

and inspection were finally completed, all the No. 2

shop shipped out, and the true amount ascertained.

This delay was due to the railroad congestion which

took place on this coast consequent upon the San Fran-

cisco fire of April, 1906.

The findings upon the issues raised by the pleadings

are that plaintifT did not sell and deliver 2,297,175 feet,

but only actually sold and delivered 1,774,648 feet, and

the findings show what happened to part of the surplus

of the lumber which was below grade. In regard to

this they say:

" * * * that a large amount of the lumber delivered by

plaintiff to defendants was rejected by defendant, as not

being No. 2 shop or better, and was piled separately from

the lumber not yet graded; that, of the lumber so rejected,

plaintiff sold, to-wit, 19,000 feet to one Cunningham prior

to November 9th, 1905, and also sold a large number of

feet to one F. W. Warren. '^ * * "

There could not have been and there is no statement

made in the findings that the defendant had accepted or

received or used any of the rejected lumber. Under

these circumstances, it is perfectly apparent that the

complaint does not support the judgment.

It is an elementary rule that a plaintiff must recover

under a cause of action which he has pleaded, or not at

all. He cannot prove a totally different cause of action



10

from that on which he sued. The cases cited in our

opening brief sufficiently develop this question, and

there is no technical legal rule better settled. This in

itself necessitates a reversal of the judgment.

It is true that our opponents contend that this is a

mere variance which will be disregarded. Such, how-

ever, is not the fact, and to illustrate the difference

between the defects of this class and a mere variance

I beg to refer Your Honors to the case of Schirmer v.

Drexler, 134 Cal. 134. In this case the Supreme Court

of this State said:

" * * * The findings and decree seem to be entirely out-

side of the case made by the pleadings. The said findings

and decree contradict the material allegations of plaintiff's

complaint, and there seem to be no allegations at all in the

complaint to which the findings and decree can be held to

be material or pertinent. The whole theory of the com-

plaint is, that the plaintiff's rights are those of an owner,

acquired by adverse use of the ditch and the water. The

findings and decree proceed upon an entirely different the-

ory, and expressly state that the use of the water and of

the ditch by plaintiff and his predecessor in interest therein

was had with the consent of the owners thereof and under

an oral license or agreement therefor. The decree at-

tempts to enforce the specific performance of a contract

which is not only not set up in the complaint, but to which

no reference is made anywhere in the pleadings. We know

that there are cases which hold, as contended by respondent,

that where a question is treated by both parties as an issue

in the case, and evidence is taken thereon without objection,

the appellant will not thereafter be heard to say that the

question was not in issue. That is a salutary general rule,

and we do not wish to overturn it. But in none of those

cases, that we have been able to find, were the findings and

decree clear outside of the case as made by the pleadings,

but in each and all of them the findings, taken all together,

have some relation to the issues as framed ; but here the
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issues as made by the pleadings sustain no degree of kin-

ship whatever to the findings and decree, and are, besides,

in direct conflict with the aUegations of the complaint. It

would be going too far to hold that such a variance as this

should be deemed to be waived by failure to object to evi-

dence at the trial. If the burden was on the plaintiff to

establish the case made by his complaint, why should the

defendants object to evidence, as long as it went to show

that the case as thus made did not exist? If this kind of

a judgment can be upheld on this kind of a record, then

written pleadings are no longer necessary, and may well be

dispensed with altogether.

"As supporting the position we here take, we cite as fol-

lows : Dobbs v. Purington, XXII Cal. Dec. 245 ; Wallace

V. Farmers' Ditch Co., 130 Cal. 578; Reed v. Norton, 99
Cal. 617; Murdock v. Clarke, 59 Cal. 683; Green v. Chan-

dler, 54 Cal. 626; Morenhout v. Barron, 42 Cal. 605. In

Riverside Water Co. v. Gage, 108 Cal. 240, speaking of a

waiver by failure to object to evidence on the trial, in this

connection the court says : 'This rule, however, has no

application in a case where, at the trial, evidence is intro-

duced which is outside of any issue which is presented by

the pleadings.' 'A plaintiff must recover, if at all, upon the

cause of action set out in the complaint, and not upon some

other which may be developed by the proofs.' {Reed v.

Norton, supra.)"

I deem it unnecessary to answer further the argu-

ment of defendant in error on this point, or to distin-

guish separately each case cited. I can answer all those

cases at once by stating that although under the code

practice a variance is not perhaps of so much impor-

tance as at common law, this is not a case of variance

between the proof and the pleading, or the proof and

the judgment; but it is a plain case of a judgment on a

cause of action not pleaded. It is not contended that

the proof offered supports the complaint in spite of the

immaterial variance; but the defendant in error must
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contend that the defect in this case is immaterial,

although on the cause of action pleaded the findings

are in favor of the defendant, because on a different

cause of action, the evidence of which was introduced

over objection, findings have been made which are in

favor of the plaintiff. No case can be found where

it has been held that where evidence admitted to be at

variance from the complaint was introduced over the

objection of defendant, and no amendment was made

to conform the pleadings to the proof, and findings

were made covering all the issues presented by the

pleadings, and also covering the new matter not

pleaded, and the findings on the issues raised by the

pleadings were in favor of the defendant, still a judg-

ment for the plaintiff will be supported by the findings

on the matters not pleaded, and the evidence to sup-

port which was introduced over objections. Such is

the case at bar. Let the Court take this record and

read, beginning w^ith the complaint, through the bill

of particulars, the answer and the findings of fact num-

bered I, 2 and 3, or from the beginning of the transcript

to and including page 47. It will conclusively appear

that the action was to recover the balance of the agreed

price for 2,297,175 feet of lumber sold and delivered at

$24.00 per thousand; that the plaintiff specified his

demand by a bill of particular items, showing a great

many deliveries of lumber, totaling 2,779,276 feet, from

which was deducted 482,101 feet, stated not to be con-

tract lumber, leaving the number of feet as set forth in

the complaint of contract lumber; that the answer de-

nied the delivery of more than 1,750,268 feet, and set up
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payment in excess of the total amount due; that findings

I, 2 and 3 dispose of the issues absolutely, and entitle

defendant to a judgment. The defendant is undoubt-

edly entitled to reversal of the judgment because it was

pronounced in favor of the plaintiff in spite of the issues

being determined in favor of the defendant.

It is unnecessary to answer the contention of defend-

ant in error that finding three is of probative facts,

while findings 4, 5 and 6 are of the ultimate facts; for

the exact reverse sufficiently appears from a reading

of those findings. Findings 4, 5 and 6 might be

dropped from the case, so far as the cause of action

set forth in the complaint is concerned. This error of

law necessitates a reversal. But if a conflict actually

existed between findings i, 2 and 3 and the subsequent

findings, these latter findings would be disregarded

according to settled rules of law, for findings i, 2 and

3 are responsive to and dispose of the issues raised by

the pleadings and the latter findings are without the

issues and must be disregarded.

Morenhout v. Barron, 42 Cal. 591 ;

Marks V. Sayumrd, 50 Cal. 57.

Coming however to the merits, and looking at the

case irrespective of mere technical rules of procedure,

it is, I submit, apparent not only that the judgment in

this case should be reversed, but that it should be re-

versed with instructions to the lower Court to enter

judgment in favor of the defendant for $3,173.54, the

amount of cash which they have actually over-paid to

the plaintiff. It is perfectly clear that if the rights of
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the parties arc measured by the contract in writing

which the parties executed, the plaintiff should repay-

to the defendant this sum of money, nor do I understand

that my opponents contend otherwise. According to the

contract this over-payment has been made on the esti-

mate, and according to the contract this over-payment

should be refunded. But, on account of the subsequent

oral agreement of December 20th, it is contended that

not only should the plaintiff keep this sum—which is

the amount paid him in excess of the amount due for

lumber actually delivered—but that he should receive

in addition $7,656.63.

It may be conceded that if the oral agreement, which

the lower Court has found that the parties made, is

legally enforceable, the conclusion of the Court and the

contention of our opponents would be correct had ihnt

agreement been pleaded. But it is definitely settled

in this State that an oral agreement modifying a prior

written contract is absolutely invalid unless it be fully

executed. Section 1698 of. the Civil Code provides

that:

"A contract in writing may be altered by a contract in

writing, or by an executed oral agreement, and not other-

wise."

And Section 1661 of the Civil Code defines an exe-

cuted contract as follows:

"An executed contract is one, the object of which is

fully performed. All others arc executory.''

In Pearsall v. Henry, 153 Cal. 314, the Supreme

Court of this State said:
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" 'A contract in writing may be altered by a contract in

writing, or by an executed oral agreement, and not other-

wise.' According to section 1661 of the Civil Code, an exe-

cuted agreement is one 'the object of which is fully per-

formed. All others are executory.' If the agreement of

April 23, 1901, is to be regarded as a mere modification or

alteration of the then existing agreements, it must be con-

ceded that it was not executed within the meaning of sec-

ion 1698, and is therefore not now enforceable. An oral

agreement altering a written agreement is not executed

unless its terms have been fully performed. Performance

on the one side is not sufficient. There must be a complete

execution of the obligations of both parties in order to bring

the modification within the terms of the statute. (Hcnehan
V. Hart, 127 Cal. 657, (60 Pac. 426) ; Thompson v. Corner,

104 Cal. 168, (43 Am. St. Rep. 105, 37 Pac. 900) ; Piatt

V. Butcher, 112 Cal. 634, (44 Pac. 1060); Mackenzie v.

Hodgkin, 126 Cal. 591, (jy Am. St. Rep. 209, 59 Pac. 36) ;

Harloe v. Lamhie, 132 Cal. 133, (64 Pac. 88).)"

The fact that the contract in question has never been

executed is sufficiently demonstrated by this judgment

being rendered avowedly for the purpose of enforcing

and carrying out the executory portion thereof, in

accordance with the finding of the Court "that the de-

fendants have never fully performed said agreement of

December 20th, 1905."

But under our Code provisions the rights of the par-

ties must be measured by the contract annexed to the

complaint on which the action was brought—the writ-

ten contract which the parties made, and as to the

existence of which there is no dispute.

But even if we had no such section as Section 1698 of

the Civil Code, the same result would inevitably ensue,

as the contract in question is a contract within the

Statute of Frauds. This is obvious; and it is definitely
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settled by the general law that contracts within the

Statute of Frauds cannot be modified except by another

written contract, or by a parol agreement, which parol

agreement has itself been sufficiently executed to take it

out of the operation of the statute.

This rule was expressed by the Supreme Court of

the United States in Swain v. Seamens, 9 Wallace 254,

272, where it was said:

" * * * The better opinion is, that a written contract

falHng within the statute of frauds cannot be varied by any

subsequent agreement of the parties, unless such new agree-

ment is also in writing. Express decision in the case of

Marshall v. Lynn, i?, that the terms of a contract for the

sale of goods falling within the operation of the statute of

frauds cannot be varied or altered by parol. * * * "

Here the parol modification was never executed in

any way. There was not a single thing done in pur-

suance of the oral agreement which could be referred

to it alone, and which was not equally referable to the

written agreement of the parties. It is true an estimate

was made, but this estimate was called for by the writ-

ten contract.

I see it is contended by our opponents that, in re-

liance on this contract, Mr. Benton withdrew his in-

spector. I am informed that, as a matter of fact, Mr.

Benton never had an inspector on the work until it came

to estimating, when the estimating was made by two

persons together, one representing him and one repre-

senting Kelley. Nor do the findings of the Court show

that Benton had or kept an inspector on the work, as

he had a right to do under the contract. The fact is.
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Benton never exercised this right, but even if he had

exercised it, it would not have been of any advantage to

him, nor would he lose anything by withdrawing his

inspector, if he did withdraw him; because Kelley &
Company had to pay for every foot of lumber shipped

out, and the amount of lumber shipped out was tallied,

not only by them but by the railroad company, and

the quantity was shown by the freight-bills, and every

foot of lumber which they did not ship out remained

by the railroad track and was taken and used by Benton.

He could inspect the reject at any time, and he lost no

rights by not inspecting the lumber shipped and tallied,

because the shipping and tallying of the same was an

acceptance, and there is no pretense, nor has it been

claimed in any way, that every foot of lumber shipped

was not properly accounted for. This question is

settled by the findings. Indeed, any attempt by Kelley

to take an unfair advantage of Benton on account of

the absence of an inspector would be useless, because

freight had to be paid on the lumber, and the freight-

bills of the railroad company were introduced in evi-

dence in this case.

So I say not a single act was done which, even under

the general rule, would operate as a part performance of

this oral agreement so as to take it out of the Statute of

Frauds, and it is thoroughly settled, both in this State

and in England, that no act of part performance is ever

sufficient to take a contract out of the Statute of Frauds

unless it is itself clear evidence of the agreement sought

to be proved.
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In Maddison v. Alderson, 8 Appeal Cases 467, 479,

Lord Chancellor Selborne laid down the rule in this

respect as follows:

" 'It is in general,' said Sir James Wigram, 'of the

essence of such an act that the Court shall, by reason

of the act itself, without knowing whether there was

an agreement or not, find the parties unequivocally in

a position different from that which, according to their legal

rights, they would be in if there were no contract. * * *

But an act which though in truth done in pursuance of a

contract, admits of explanation without supposing a con-

tract, is not in general admitted to constitute an act of part

performance taking the case out of the Statute of Frauds

;

as for example, the payment of a sum of money alleged to

be purchase-money. The fraud, in a moral point of view,

may be as great in the one case as in the other, but in the

latter cases the Court does not in general give relief.' * * *
"

And the rule is the same in this State.

In Feeney v. Hoisoard, 79 Cal. 525, our Supreme

Court said:

"The position that there was part performance sufficient

to take the case out of the statute cannot be sustained.

Whatever was done by Howard the deed gave him a right

to do."

I repeat, whatever was done by either party hereto

the original contract in writing gave them a right to do.

Continuing, our Supreme Court said:

"And to say that the tlccd itself, or what was done under

it, is part performance, is merely to reassert in another form

that the parol agreement was sufficient to raise the trust."

In this case the raising of the trust would have had

the effect of altering a written instrument.
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But there is another and different reason which com-

pletely disposes of all questions of part performance,

and of all questions relative to the parol contract in this

case. The Statute of Frauds applies to such a contract.

That is clearly and definitely settled, and if it were pos-

sible that plaintiff had a right to recover in equity on the

ground of part performance, such right could not be

asserted on the law side of this Court. This is an action

at law, pure and simple, and is brought on the law side

of the Court, and, even if there was sufficient" part per-

formance of this parol agreement to obtain relief in

equity, he could obtain no relief at law on that ground

in this action at law. Browne on the Statute of Frauds,

section 451, says:

''It is settled by a long series of authorities, that a part

execution of a verbal contract within the Statute of Frauds

has no effect at law to take the case out of its pro-

visions. * * * "

Many cases are cited to this effect, but I will refer

only to the following:

In the case of Warner v. Texas & P. Ry. Co., 54 Fed.

922, 925, the Circuit Court of Appeals for the Fifth

Circuit said:

"But the plaintiff in error contends that the performance

by him within one year of his part of the agreement took

the contract out of the statute of frauds. The answer to

this contention is that part performance of a verbal contract

-within the statute of frauds has no effect at tec to take the

case out of its prozisions, but is only a ground for equitable

relief, and cannot be urged as a defense in a suit at la^v.

Browne, St. Frauds, § 451 ; 2 Story, Eq. Jur. §§ 759, 1522,

note 3 ; Railroad Co. v. McAlpine, 129 U. S. 305, 9 Sup. Ct.

Rep. 286. We perceive no error in the ruling of the court

below, and the judgment must be affirmed."
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This case, I should state, has been overruled in

another respect, but the point to which I cited it has,

so far as I am aware, never been questioned. .

There was at one time a dictum of Mr. Justice Bul-

ler's to be found in English cases to the effect that part

performance of a contract within the Statute of Frauds

could be availed of in an action at law, and merely for

the purpose of showing that this dictum was never

recognized as authority, but was abandoned, I cite, in

addition to the authorities already cited, the case of

O'Herlihy v. Hedges, i Schoales & Lefroy's Rep. 123,

130, in which case Lord Redesdale said:

"But this is a contract on which no action at law could

be maintained, notwithstanding what Mr. Justice Duller

says in one or two cases, that part perfonnance takes a

case out of the statute, at Law as well as in Equity. That

opinion will be found wrong; and I recollect Mr. Justice

Buller, upon being pressed with the consequences of that

opinion in case of a demurrer to evidence, being obliged to

abandon the position. The ground on which a Court of

Equity goes in cases of part performance, is that sort of

fraud which is cognizable in Equity only."

The suggestion of defendant in error that the report

of the estimators was itself a written agreement of the

parties is unsound, for the reasons:

(
I

) The report was not signed by the parties, but by

the inspectors, who had no authority to bind their prin-

cipals, for Section 2309 of our Civil Code provides:

"An oral authorization is sufificient for any purpose, except

that an authority to enter into a contract required by law

to be in writing can only be given by an instrument in

writing."
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(2) The report does not contain any agreement at all

to pay for the amount shown thereon, and is not the

agreement on which the recovery in this case is based.

The findings themselves place the recovery on the oral

agreement of December 20th, an agreement to pay not

for the amount delivered, but for the amount estimated

to have been delivered, not on the written contract

to pay for lumber actually sold and delivered on which

the complaint is based.

The theory that the estimate was in the nature of a

determination of the amount actually sold and deliv-

ered, binding and conclusive upon the parties, though

erroneous, is utterly untenable for two reasons:

(a) The findings show that the oral agreement con-

tained a promise to pay which has not been performed.

(b) Even if such were the oral agreement shown by

the findings, the contract would still be invalid, not hav-

ing been fully performed. Under the original contract

defendant was to pay for the amount actually sold and

delivered. The agreement provided for a method of df»-

termination calculated to ascertain correctly the amount

delivered, and it is absurd to say that the promise to

pay remains the same; that is a promise to pay for the

amount actually sold and delivered, when by a subse-

quent agreement the amount is to be determined by

guess work. This alters the very nature of the promise

and makes it a promise to pay for the amount estimated.
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In concluding, I respectfully submit that it is per-

fectly clear that the judgment here under discussion

must be reversed.

The contention that there is a conflict between finding

three and the other findings is based on what seems to

me to be an unintentional misrepresentation of the facts.

There is no conflict; on the contrary the findings taken

all together are logical, and correctly state the facts.

The Court finds that a wTitten contract w^as made; finds

what was done in pursuance of said contract; finds that

some seven months afterwards an oral modification of

the written contract was made; finds that the subsequent

oral modification was not fully performed, and directs

its performance.

REPLY TO MR. DAILEY.

I have very little to say in reply to the argument made

by Mr. Dailey. It is not a fair statement of the facts,

and the inferences which he attempts to draw are ut-

terly unwarranted, particularly insofar as the findings

are concerned.

I did not come into this case until after it was decided

in the lower Court, but I do know the facts relative to

the preparation of the findings. As Mr. Dailey states

the case, the findings were prepared by the losing side,

but this was done in accordance with the rule of this

Circuit which required the losing side to prepare

the findings, and these findings, after being prepared,

were submitted to Mr. Dozier, the attorney for the

plaintiff, in accordance with the rule. Not only were

these findings submitted to him, but he was written to
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repeatedly, both by the Court and counsel for the plain-

tiff in error, requesting him to suggest any amendments,

if he had any to suggest. As Mr. Dozier made no

response to these communications, and proposed no

amendments, the Court then went over the findings

itself, made certain corrections in the findings proposed,

and signed the findings, and those findings express

fairly and truly, as I understand it, the views enter-

tained by the Court and expressed in its decision.

Relative to what has been said by Mr. Dailey con-

cerning the removal of the inspector, I may say that, as

I understand the facts of this case, no inspector was

ever kept on the work by Benton. He never had any-

body there except during the estimating, and it is with

reference to that time alone that we must read the testi-

mony of Mr. Warren—the cross-examination—which

is the only place in which any mention is made of the

withdrawal of an inspector.

But, as I have already stated, the question of part

performance is out of the case. This is an action at

law, and part performance is a matter for equity alone

and cannot be availed of nor affect the decision on the

law side of this Court. Nor do I see what standing the

plaintiff would have in a court of equity upon the bare

facts of the case. It can hardly be said that equity will

aid the plaintiff in securing $10,830.16, as the purchase

price of 451,257 feet of lumber which he never sold,

which he never delivered, which was never received,

but which he claims a right to recover merely on

account of an error made by the estimators appointed

by the parties. I do not believe that the recovery of
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such a sum, under such circumstances, is a matter in

which equity will assist the plaintiff, even if he could

otherwise make out the necessary case.

I hope I have made the facts of the case clear in the

course of the argument, for after all the propositions of

law involved are simple and elementary, and the matter

is one almost wholly of fact.
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QUANTITIES OF LUMBER

Amount of No. 2 shop alleged by Benton to have

been delivered 2,297,175 feet

Tr. p. 2, Par. III.

Amount of No. 2 shop found by Court to have been

deHvered i ,774,648 feet

Tr. pp. 46 and 47.

Amount of No. 2 shop estimated to have been deHv-

ered 2,225,905 feet

Tr. p. 49.

Excess of amount as estimated over amount actually

delivered 451,257 feet

AMOUNTS OF MONEY

Money paid by Kellcy:

On actual tally and inspection $25,164.00

On estimate 20,000.00

Credits on discount 601 .09

Total $45,765.09
Tr. p. 47.

Money claimed by Benton in his complaint $55,132.20

Tr. p. 3.

Money found due under estimate by judgment 53421 .72

Note.—The amount is arrived at by multiplying the quan-

tity of lumber estimated to have been delivered by the flat

contract price of $24 per M.

Tr. p. 49.

Amount of money recovered by judgment 7.656.63
Note.—This sum is the difference between the contract

price of the estimated amount and the sums paid.

Tr. p. 50.

Amount of money due under contract sued on 42,387.92

Note.—This sum is the product of the amount of lumber

actually delivered multiplied by the contract price of $24

per M.

Excess of amount receiz'cd and recovered by Benton

over amount due under contract sued on 10,830. 16

Actual cash overpayment received by Benton 3-173-54

k
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May it please the Court: We are in a peculiar

and rather awkward position before the Court at

this time, and we feel because that of our own em-



barrassing position, and in justice to the Court below,

an explanation is due and proper from us as going

to show the reason for the somewhat inr-onsistent

presentation of this case to this Court.

This action was conmienced in June, 1906, trial

had June 26th and 27th, 1907; on June 27, 1907,

Judgment v;as ordered in favor of plaintiff, and de-

fendant in error before the Court now. The Find-

ings were signed and filed, and the Judgment en-

tered September 28, 1908, one year and tliree months

after Judgment was ordered for piaintiif . We were

substituted as attorneys for i^laintifr after the filing

of the Findings and Judgment, and just before the

settlement of the Bill of Exceptions in the case, and

as soon as defendant in error learned the true condi-

tion of facts relative to the entry of Judgment and

this appeal. For some reason beyond my power of

explanation the former attorneys for plaintiff

never prepared or submitted Findings to the Couii;

below, nor did they agree to the Findings as pre-

pared, or take any action whatever tov\'ards settling

the Findings, and the attorneys for defendants, in

order to have something to apjieal from, prepared

and submitted to the Court the Findings in the case,

and Judgment was thereupon entered upon these

Findings. Yfe must say that the Findings in this

case reflect the work of a master mind nnd hand in

their preparation, and arc as easv on jilaintiff in

error as it is very well possible for them lo be and

still support a Judgment in favor of plaintiff in this

action.



The attack of plaintiffs in error centers on two

propositions. First, tliat there was an oral modifica-

tion of the original written agreement of May 27,

1905. Second, an attack on the Findings of the Court

below.

The so-called oral modification is attacked and ob-

jected to,— (a) on the ground that it is not pleaded

in the complaint: (b) on the ground that a written

agreement cannot be modified other than by a writ-

ten agreement, or an executed oral agreement; (c)

that the so-called modification comes within the Stat-

ute of Frauds and therefore must be in writing.

In answering the first proposition we contend

there was no modification of the written agreement

of May 26, 1905. The written contract provided

that plaintiffs in error were to purchase and take

all of the #2 shop and better California Sugar and

White Pine lumber manufactured at the mill of de-

fendant in error;

That defendant in error was to deliver this lumber

at the railroad;

That the grade was to be determined as per the

rules adopted by the "California Sugar And White

Pine Agency";

The price was $24.00 per M

;

The terms of pa\TTient 60 days from shipment, or

2% off for cash (at the option of Mr. Benton)
;



Mr. Benton was to have the privilege of keeping

an inspector on the ground to keep a check on the

inspector of plaintiffs in error.

If the lumber was not shix)ped within 30 days

after delivery at railroad, plaintiffs in error were to

make an estimate of the lumber delivered and settle

on that estimate, but this estimate wade hy thevi was

not to be final.

From these provisions it will be seen that it Vv'as

the intention and agreement of the parties that

plaintiffs in error were to take all of the 2 shop and

better; that the lumber v/as to be shipped within 30

days after delivery; that paym.ent was to be made

within 60 days after shipment, or all paid for at

once at the option of Mr. Benton.

Mr. Benton would have been paid for all his lum-

ber within 90 days after delivery, if plaintiffs in

error had lived up to their a,greement, and shipped

the lumber within the time agreed, and if the con-

troversy had not arisen over the grading of the

lumber. It is ver}^ essential to a saw-mill ov^'uer

and ojoerator that he receive the cash for his product

within a reasonable time after it is sold, for his pay

roll and other expenses are largo and must be met

promptly. Plaintiff thought he had secured this

when plaintiffs in error agreed to pay for the lumlier

within 90 days after delivery, or, if he should deem it

necessary, within 30 days, by accepting a discount

of 2%.



Now wliat happened? The himber was not

shipped within 30 days, and for a long time there-

after, Mr. Benton was not getting his money. A
controversy arose over the application of the rules

of the "California Sugar And White Pine Agency".

Mr. Benton claim.ed that lumber within the grade

called for w^as being graded into a class arbitrarily

classed at "3 shop"—a classification of their own
— (see p. 72 tr., tes. of Mr. Benton), and that a large

quantity was put with lumber designated as com-

mon.

Nowhere in the contract is there any provision for

determining and settling any dispute that might

arise over the manner of grading the lumber. A
dispute did arise. Mr. Benton was objecting to the

classification as made by plaintiffs in error. Mr.

Daugharty, one of the plaintiffs in error, admitted

Mr. Benton had some ground for complaint in this

regard when he testified (see p. 105, tr.) :

"but that in some lumlier, which had been seg-

regated as. box or common or #3 cuts, there was
considerable contract lumber. He also called

my attention to the fact that lumber that was
contract lumber and was used for pile bottoms
—took me over and showed them to me,—lum-
ber had been piled on luml)er which was laid on
the ground, and tlien the principal pile erected

on it. There was no doubt at all. I am a com-
petent grader, and there was no doubt that

what Mr. Benton was correct."

According to their own admissions Mr. Benton had

cause for complaint.



6

Plaintiffs in error \Yere behind in their payment;

behind in their shipments; and were not correctly

grading the lumber. Under this condition of things

it is easy to see it would have been futile for Mr.

Benton to have called for an estimate from plaintiffs

in error for the purpose of making a settlement.

Mr. Benton v,as in no manner at fault for the con-

dition of things. There was no reason why he

should not receive payment for his lumber. At the

meeting in Anderson in 1905, after a discussion of

the situation and disputed grading, plaintiffs in

error themselves suggested the plan of settlement

(see tr. p. 95, tes. of John R. Lowdon), who testified

that Mr. Daugharty said:

"We will settle this matter now and went on
to tell how he thought it could be done b}' he
appointing a grader and Mr. Benton appointing

a grader, and they two go on and grade and
grade it out, and if there was any disputed lum-
ber they should lay that out to one side, and if

Mr. Daugharty and Mr'. Benton couid not adjust

it, that the two graders would select another
grader and they would settle it, and that would
be the final adjustm^ent of their lumber affairs."

Mr. Daugharty testified (p. 106, tr.)

:

"There was some talk aliout the possibility

of disagreement between our grader and his

grader, and I suggested myself that that portion

that they could not agree upon should be laid

out, and if it amounted to any very great

amount, let some disinterested grader decide

that. If they had gone far enough to find

50,000 feet that we could not agi'ee upon, that

would amount to $1200, and tliat we did not



want to advance unless tlie lumber was there,

and if it was there Mr. Benton had a right to a
payment on it."

In pursuance of this agreement Mr. Benton ap-

pointed Mr. Ruif
;
plaintiiis in error appointed Mr.

Clifton; the}^ graded all of the lumber that had not

been shipped out. (There was no question over the

grade of the lumber that had been shipped by plain-

tiffs in error) and the result was as set forth in par-

agraphs 4 and 5 of the Findings of the Court. This

report was accepted and agreed to as correct. (See

Finding 5, p. 49, tr.)

This was a -final settler)} ent of the disputed grad-

ing, and therefore a final settlement and determina-

tion of tlie amount of lumber delivered within the

grades called for, and as the time for i)ayment was

past due, was a finnJ settlement of the Uahilitjj he-

tiveen them. Plaintiffs in error paid Mr. Benton

$10,000 on December 21, 1905, $10,000 Januaiy 16,

1906, and $5,800 March 2, 1906, leaving a balance

due, as the Court found, of $7,656.63.

Wherein -was there a modification of the original

agreement? The amount of lumber delivered was

finally and definitely determined upon the settlement

of a controverted question, as to the grade. The

contract provided for the pa\Tnent at the rate of

$24.00 per M.

Plaintiffs in erroi' urge that this oral agreement

being an unexecuted agTcement, and within the Stat-

ute of Frauds, could not be pleaded or evidence.



offered under it. For the sake of argument let us

for the moment admit that the so-called oral agree-

ment was a modification of the original agreement.

Let us see whether or not it could be set up. Sec-

tion 1689, C. C. Cal., provides:

"A contract in writing may be altered by a
contract in writing, or by an executed oral

agreement."

What is an executed contract? An executed con-

tract is one, the object and purpose of which is fully

performed. What was the object and purpose of

this oral agreement ? To determine through graders

appointed, by each side respectively, the controvers}^

over the grading that had been made, and to deter-

mine the quantity of 2 shop and better that had been

delivered by Mr. Benton, and thereby fix the liabil-

ity of defendants. The contract itself provided the

measure determining tlie liability after the amount

of lumber delivered had been determined. Plain-

tiffs in error incurred no new liability.

(1st) The graders were selected; (2nd) they

made their report; (3rd) the report was accepted as

correct
;
(4th) part payment of the money thereby

found due was made. In what respect vras the ob-

ject and purjDose of this oral agreement not fully

performed ?

That part of Finding 6 uj)on V\'iiir-h Mr. Bowie has

laid so much stress

:

"That defendants have never fully performed
said agreement of December 20, 1905, and have



paid plaintiff no moneys pui'suant to the said

agreement. '

'

is mere surplusage; it is not supported by any evi-

dence, for defendants admitted $20,000 had been

paid thereafter; and is another example of the subtle

skill of the mind and hand that prepared these Find-

ings.

We contend that the Findings, subtle though they

be, should be held to, and will support the Judgment.

It is true Finding 3 is inconsistent with the other

Findings and with the Conclusions of Law and

Judgment.

If the Court was correct in its conclusion that the

examination and grading m.ade in accordance with

the oral agreement of December, 1905, and agreed

to as correct by the parties, fixing and determining

the amount and the grades of the lumber delivered

by Mr. Benton to plaintiffs in error, and their lia-

bility therefor, then Finding 3, which relates to the

shipment of the lumber subsequent to the commence-

m.ent of the action, and subsequent to the filing of

the answer of the defendant, and subsequent to the

time that Benton withdrew his inspector, and treat-

ed the matter as settled and determined, is an im-

material Finding.

''Where the facts found by the Court are such

that might authorize different inferences, it will

be assumed that the one drawn by the ti-ial

Court was one that would uphold rather than

defeat the Judgment."

NcvilJs V. Moore Min. Co., 135 Cal. 561.
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"Where Findings are capable of different con-

sti'uctions construction should be given which
will uphold the Judgment."

Brison v. Brison, 90 Cal. 323

;

Krasky v. WoUpert, 134 Cal. 338;

Paine v. San Bernardino Val. Tra. Co., 143

Cal. 654.

Leaving Finding number 3 out of the Findings

entirely the Court has fully and sufficiently found

the facts necessary to support the Judgment, and all

of the ultimate facts, therefore Finding number 3

can be eliminated entirely from the Findings and

the Judgment remain supported in every part.

Disregarding the Finding number 3 the only ques-

tion that remains is the question of whether or not

the case presents any variance between the pleadings

and proofs, and if it does i^resent such variance,

whether or not the variance is such as to justify a

reversal of the Judgment. -

Section 469 of Civil Code of Procedure provides:

"No variance between the allegations in the

pleading and the proof is to be deem.ed material,

unless it has actually mislead the adverse party
to his prejudice in maintaining his action or de-

fense uj^on the merits. Whenever it appears
that a party has been so mislead the Court may
order the pleadings to be amended upon such
terms as may be just."

Section 470 of the same Code provides

:

"Where the variance is not material, as pro-
vided in the last Section, tlie Court mav direct
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the fact to be found according to the evidence,

or may order an immediate amendment with-

out costs."

We do not believe there is any substantial vari-

ance between the pleadings and the proofs. The

contract sued upon is the contract upon which the

recovery was made, and the proofs which were intro-

duced to establish the delivery of the lumber were

no more a variance than v^ould have been the intro-

duction of an admission made by the defendants to

the effect that they had received the amount of the

lumber alleged to have been delivered under the

contract.

"Where the only difference between the

agreement pleaded and the proof is a difference

in the rule by which compensation is to be made,
and if the proof corresponds with the rule for
measuring compensation, which is pleaded by
the appellant himself, the proof should not be
held to amount to a fatal variance."

Griffitli V. Ridpafh, 80 Pac. Rep. 820.

The determination as to what was done in ac-

cordance with the oral agreement of December, 1905,

in relation to settling the question of the grade of

the lumlDer, and as to whether or not it was a final

determination of the controversy, and for a final

settlement, was fully gone into on the trial of the

case, so there can be no possibility that the defend-

ants were mislead to their prejudice in maintaining

their defense upon the merits of the case.

"Where there is enough in the bill to warrant
the relief, and the defendant could not have
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been taken by surprise, the Decree should not
be reversed on the ground that the allegata and
the probata do not sufficiently agree to justify

it."

Moore v. Crawford, 130 U. S. 122.

If it is claimed that the adverse jDarty has been

mislead by the variance it must be made to appear

to the satisfaction of the Court that he has been so

mislead.

13 Encij. of Evidence, 648, Citing:

Plate V. Vega, 31 Cal. 383

;

Degayi v. O'ReiUy, 32 Cal. 11;

Stout V. Coffin, 2S Cal. 65;

Hitchcock V. McElrath, 72 Cal. 565

;

Moore v. Douglas, 132 Cal. 399, and other

cases.

"Where the evidence sustains the case made
b}^ the pleadings, so that another action could

not be maintained on the same evidence offered

in support of the pleadings therein, there is no
material variance."

13 Ency. of Evidence, 650, Citing

:

Reed v. State, 16 Ark. 499

;

Frazer v. Smith, 60 111. 145;

U. S. V. Murphy, 27 Fed. Cases, #16047.

The reason that the allegations and proofs must

correspond is intended to answer the double pur-

pose of distinctly and specifically advising the op-

posite i^arty of what he is called upon to answer, so

as to enable him to properlj^ make out his case and
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to prevent his being taken by surprise in the testi-

mony at the trial, and of preserving an unerring

record of the cause of action as a protection against

another proceeding based upon th'e same cause.

The brief of defendant in error on file in this case

quite fully presents our views on the question of

variance and the effect of a conflict between Find-

ings of probative facts and the Findings of ultimate

facts, and contains quite a full and complete cita-

tion of cases supporting the arguments and propo-

sitions of law therein contained, and we respectfully

refer the Court to the said brief for a fuller argu-

ment on these questions and a fuller citation of

authorities, feeling that it is a waste of time to argue

these propositions orally when we have already pre-

sented the matter to the Court in the brief men-

tioned.

Mr. Bowie in his argument has laid considerable

stress upon the following part of Finding numljer 3.

" * * * that a large amount of the lum-
ber delivered by plaintiff to defendants was
rejected by defendant as not being #2 shop or

better, and was piled separately from the lum-
ber not yet graded; that, of the lumber so re-

jected plaintiff' sold, to-wit, 19,000 feet to one
Cunningham prior to November 9, 1905, and
also sold a large number of feet to one F. W.
Warren * * *."

What has this part of Finding 3 to do with the

issues in this case? Its only purpose seems to me

to be as further evidence of the skill displayed in the

preparation of these Findings.
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Some enlightenment may also be thrown upon the

purpose of having such a Finding by the further

argument of Mr. Bowie to this Court (as shown on

p. 17 of his printed oral argument) when he used

the following language

:

"And every foot which they did not ship out
remained by the railroad track and was taken
and used by Benton."

This is a gross misstatement of the evidence and

the facts in this case, and we hope and believe it was

not intentionally made by Mr. Bowie. There is not

one w^ord of testimony going to suj)port such a state-

ment.

Permit me in this regard to refer to the transcript

in this case, p. 75, testimony of Mr. Benton.

"Q. As a matter of fact, lumber delivered by
you under this contract is still in the yards of

Kelley & Company? A. Yes sir. Q. Up to

this very date? A. At Cottonw^ood; yes sir.

Q. Did you see it on yesterday? A. I saw it

yesterday when we came by Cottonwood."

In conclusion I will say that the relief asked for

by plaintiffs in error, that the Judgment be re-

versed with instructions to the lower Court to enter

Judgment in favor of plaintiffs in error for $3,173.54

would be most inequitable and unjust, and that the

decision of the lower Court should be sustained.
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